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Rent Stabilization Board

Legal Unit
MEMORANDUM
DATE: March 17,2022
TO: Honorable Members of the Berkeley Rent Stabilization Board
FROM: Honorable Members of the Legislation, IRA/AGA & Registration Committee

By:  Matt Brown, General Counsel NS
Matthew Siegel, Staff Attorney

SUBJECT: Proposed Amendments to Rent Stabilization and Eviction for Good Cause
Ordinance to be Placed on November 2022 Ballot

Summary

This Legislation, IRA/AGA & Registration Committee has discussed potential amendments to
the Rent Stabilization and Eviction for Good Cause Ordinance to propose to the full Board at
each meeting since October 13, 2020. At its March 9, 2022 meeting, the Committee
recommended the amendments articulated in this memorandum. The amendments are designed
to ensure that the Ordinance better serves its purpose; namely the prevention of arbitrary,
discriminatory or retaliatory evictions, in order to maintain the diversity of the Berkeley
community and to ensure compliance with legal obligations relating to the rental of housing. In
light of both the ongoing housing crisis and the continuing threat to housing stability posed by
the COVID-19 pandemic, these proposed amendments enhance the ability of the Board and City
Council to preserve the public peace, health and safety, and the availability of housing for low
and fixed income households, people of color, students, people with disabilities, and older
residents.

Should the Board support these amendments, staff will forward them to the 4 x 4 Committee and
then to the full Council for review as Council will have to place these items on the ballot for the
November general election.

The proposed amendments include an amendment to allow for rent control protections to attach
to new units that were built as the result of demolition of pre-existing residential structures now
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allowed by Senate Bill 330 (SB 330); an amendment to expand eviction protections for tenant
households that exceed the number of occupants allowed at the inception of the tenancy; a
revision to the new construction exemption that would allow for units to be rent-controlled when
an owner agrees by contract with the City to assistance; and an elimination of City Council’s
ability to exempt rent control from units when the vacancy rate reaches a certain level. Each
proposed amendment is discussed separately below.

1. Allowance for rent control protections on new units covered by SB 330

Background and Need for Rent Stabilization Board Action:

SB 330 specifically allows cities to impose rent control protections on units that are built as the
result of demolition of previously-controlled units. The Housing Crisis Act of 2019 requires all
housing projects that demolish existing residential units to create as least as many residential
units as are being demolished. Projects that contain "protected units," which include residential
units that have been subject to a local rent control program within the previous five years, are
required to provide replacement units at an affordable rent (or sales price) with the same number
of bedrooms as the demolished unit. The affordability level of a replacement unit is based on the
income level of the last household occupying the demolished unit and must be rented (or sold) at
a rate that is affordable to occupants of the same income category or lower. If a "protected unit"
was last occupied by persons or families above the low-income category, the affected city has the
option to require that the housing project provide: 1) a replacement unit affordable to low-
income households for a period of at least 55 years, or 2) a replacement unit that complies with
the jurisdiction's rent or price control ordinance.

Currently, the law expressly exempts newly constructed units from Chapters 10 (Establishment
of Base Rent Ceiling and Posting), 11 (Annual General Adjustment of Rent Ceilings) and 12
(Individual Adjustments of Rent Ceilings) of the Rent Ordinance. These residential units are
subject to the registration requirements of Measure MM, are covered by good cause for eviction,
and are entitled to annual security deposit interest, but they are not subject to local rent controls.
SB 330 would allow for these new units created as the result of demolished units to be fully
covered by the rent control provisions of the ordinance should the City choose that option when
approving new construction that was the result of demolition of existing qualifying units.

The Legislation, IRA/AGA & Registration Committee has directed staff to draft language that
would amend the Rent Ordinance to allow these units to be fully rent-controlled. To that end, we
have added a section to Chapter 4 of the ordinance that distinguishes this type of new
construction to that described in BMC Section 13.76.040Q. We also proposed specific reference
to paragraph Q in Chapter 5 of the ordinance to distinguish it from newly constructed units that
remain exempt from local rent controls.
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Proposed Language:

Chapter 13.76 is amended as follows:
Section 13.76.040
DEFINITIONS

R. Notwithstanding any other provision in this ordinance and to the extent that state or local law
permits, any residential rental units created as a result of demolition or replacement where such
demolition or replacement is affected via the creation of a “housing development project” as
defined in the Housing Crisis Act of 2019 (Senate Bill 330), shall not be exempt as “newly
constructed units” and, unless otherwise exempt, shall be covered by all provisions of this
chapter.

Section 13.76.050
APPLICABILITY

I. Newly constructed rental units, as defined in Section 13.76.040Q. However, the exemption of
such newly constructed units shall be limited to their exemption from the terms of

Section 13.76.100, Establishment of Base Rent Ceiling and Posting: Section 13.76.110, Annual
General Adjustment of Rent Ceilings; and Section 13.76.120, Individual Adjustments of Rent
Ceilings, of this chapter. To the extent that state law permits, the exemption of such newly
constructed units shall be limited to the first 20 years after completion of construction.

2. Allow for increased occupancy of rental units without threat of eviction

Background and Need for Rent Stabilization Board Action:

The committee recommended that the Board propose amendments to the Ordinance to be put on
the November 2022 general election ballot to prohibit evictions based on the addition of
occupants if the landlord has unreasonably refused the tenant’s written request, including a
refusal based on the number of occupants allowed by the rental agreement or lease. The
committee also expressed strong interest in adopting changes to Regulation 1270 to be more
permissive in allowing an increase in the number of tenants occupying a unit without a
corresponding rent increase should such amendments to the eviction protections be adopted by
the voters. :

Tenants’ ability to add additional occupants to their household can be a precarious proposition
given the good cause eviction protections of the ordinance which allow for eviction if a tenant
substantially violates a material term of the rental agreement. While there is a protection for
one-for-one replacement of tenants, the Ordinance specifically provides a ground for eviction
when any subletting by the tenant household results in an increase of the base occupancy level
(B.M.C. 13.76.130A.2.(c)). For this reason, the committee recommended amendments be made
to the Ordinance prior to the adoption or amendment of any regulations that intend to expand a
tenant’s right to increase the size of their household.
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While the Board already has express authority to regulate the manner and grounds for which
rents may be increased or decreased,' the grounds for eviction are hard-coded in the Ordinance
(B.M.C. 13.76.130.). One such basis for eviction is when the “...tenant has continued...to
substantially violate any of the material terms of the rental agreement...”(B.M.C.

- 13.76.130A.2.). Thus, while Board Regulation 1270 can be amended to allow for an increase in
the base occupancy level of a unit without a corresponding rent increase, the regulation cannot
override the good cause for eviction based on a lease violation, such as when a household has

- more occupants than those allowed pursuant to the initial agreement between the landlord and
tenant.

The committee elected to put the proposed changes to the good cause for eviction section of the
ordinance before the voters to protect tenants from displacement prior to adopting amendments
to the ordinance that would disallow rent increases for increases in occupancy.

Proposed Language:

Section 13.76.130
GOOD CAUSE REQUIRED FOR EVICTION

2. The tenant has continued, after written notice to cease, to substantially violate any of the
material terms of the rental agreement, except the obligation to surrender possession on proper
notice as required by law, and provided that such terms are reasonable and legal and have been
accepted in writing by the tenant or made part of the rental agreement; and provided further that,
where such terms have been accepted by the tenant or made part of the rental agreement
subsequent to the initial creation of the tenancy, the landlord shall have first notified the tenant in
writing that he or she need not accept such terms or agree to their being made part of the rental
agreement. Notwithstanding any contrary provision in this chapter or in the rental agreement, a
landlord is not entitled to recover possession of a rental unit under this subsection where a tenant
permits his or her rental unit to be occupied by a subtenant, provided:

a. The landlord has unreasonably withheld consent to the subtenancy; and
b. The tenant remains an actual occupant of the rental unit; and

c. The number of tenants and subtenants actually occupying the rental unit does not

exceed thenumber-of-oceupants-e

regtlations—whichever-ig-preater the

'See B.M.C. Section 13.76.120C.
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under Section 503(b)(2) of the Uniform Housing Code as incorporated by California
Health & Safety Code Section 17922, except where prohibited by law.

d. Withholding of consent by the landlord shall be deemed to be unreasonable where:

(i) The tenan at-was-given-atleast two-weeksp
commencement-of the-subtenaney tenant has made a written request to the
landlord to either sublet the unit and/or add additional occupants, and the landlord
has failed to respond in writing within fourteen (14) days of the tenant’s request;

or

(ii) The proposed new subtenant has, upon the landlord's written request,
completed the landlord's standard form application or provided sufficient
information to allow the landlord to conduct a standard background check,
including references and credit, income and other reasonable background
information, and the proposed new subtenant or additional occupant meets the

landlord’s customary occupancy qualifications and has not refused the landlord’s

request to be bound by the terms of the current rental agreement between the
landlord and the tenant: and or

“(iv) The landlord has not articulated in writing a well-founded reason for refusing
consent. A landlord’s reasonable denial may not be based on the proposed
occupant’s lack of credit worthiness or income if that occupant will not be legally
obligated to pay some or all of the rent to the landlord.

e. Where a landlord can establish that the proposed additional occupant presents a direct

threat to the health, safety, or security of other residents of the property, the landlord shall

have the right to deny the proposed tenant’s occupancy.

f. Before initiating an action to recover possession based on the violation of a lawful

obligation or covenant of tenancy regarding subletting or limits on the number of

occupants in the rental unit, the landlord shall serve the tenant a written notice of the

violation that provides the tenant with a minimum of fourteen (14) days to cure the

violation. The notice must also inform the tenant(s) of their right to add subtenants
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and/or add additional occupants pursuant to this section.

3. Amendment to override Costa-Hawkins prohibition on rent control for new
construction?

Background and Need for Rent Stabilization Board Action:

From Vice-Chair Alpert:

“State law currently contains two provisions which override Costa Hawkins prohibition on rent
control for new construction and single-family homes.

One is found within Costa Hawkins itself, allowing for an owner to agree to forgo their
exemption in exchange for a real economic consideration or a density bonus. This could be
applied to already constructed housing (such as the City paying an owner to apply rent control to
their exempt apartment) but is most likely to occur in the context of a new proposed
development.

For example, a number of past projects which have been appealed to the Zoning Adjustments
Board were granted approval in exchange for rent increases in some of the units being restricted.
The projects were not able to fall under the City’s rent ordinance, however, because the
ordinance does not currently make an exception to the new construction exemption for this type
of agreement. Instead, the limits were included as contractual terms for the granting of permits,
which severely restricts the impacted tenants’ ability to assert their rights and receive assistance
from the Rent Board.

If the ordinance were amended, these types of units could instead be directly regulated by the
Rent Board as any other type of controlled unit would be, allowing residents to access the
protections and services the Rent Board provides. It would also avail landlords of the mediation
and other services the Board provides which can lower costs when disputes arise.”

Proposed Language:

To be drafted following discussion with committees, Board, and Council.

2 This change has been proposed by Vice-Chair Alpert who has agreed to submit a memo to the 4 x 4 Joint
Committee on Housing, so that the committee and staff are better able to understand the direction of the
amendments. What follows in this section was written by Vice-Chair Alpert. Once Vice-Chair Alpert’s memo has
been submitted, and staff receives direction from the committee, Board, or Council, staff will endeavor to draft
language to reflect the proposal. It should be noted that the Legislation, IRA/AGA & Registration Committee
supported this proposal.
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4. Eliminating “Decontrol” clause from ordinance

Background and Need for Rent Stabilization Action:

The Rent Ordinance has a section that allows the Berkeley City Council to exempt units from
rent control should vacancy rates reach 5% over a six-month period.> While Council has the
discretion to eliminate rent controls for units (it is not mandatory), this clause is inconsistent with
the Charter and most all of the Rent Ordinance which establishes the Board’s independent
authority to regulate rents and administer the law independent of any other elected or appointed
body. Moreover, given that both the Charter and Rent Ordinance are voter-adopted initiatives, it
certainly makes more sense to put the issue of decontrol before the voters in the event that the
community decides to eliminate local rent control. Council has no other authority to interfere
either substantively or procedurally in the Board’s administration, so removing this clause will
be consistent with the overall operation of the rent program and the law the Board and staff
administer.

The proposal would be to simply eliminate this section of the Rent Ordinance.
Proposed Language:

Section 13.76.060

RENT STABILIZATION BOARD

CONCLUSION

The LIRA Committee has unanimously proposed that the Board adopt these proposed
amendments. After the Board discusses them and decides what it wishes to propose, the City
Council will have to vote to place these matters on the ballot for the November general election.
Following discussion and deliberation regarding these issues, legal staff intends to forward this
memo to the 4 x 4 Committee’s March 23, 2022 meeting, so that Commissioners and Council are
able to consider these matters prior to the Council voting to adopt ballot measures.

These are the initial matters discussed but this memo is not meant to be an exhaustive list of
items the Legislation, IRA/AGA & Registration Committee wishes to consider placing on the

3 BMC Section 13.76.060Q.
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November ballot. The Committee has informed legal staff that there may be other items they
will request that the Board support. Time is of the essence as Council will have to place these
matters on an agenda soon in order to meet any ballot measure deadlines. Staff awaits this
Committee’s instruction on how it wishes to proceed.



