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2180 Milvia Street, Berkeley, CA  94704    Tel: 510.981.6998   TDD: 510.981.6903    Fax: 510.981.6960 
  Email: attorney@ci.berkeley.ca.us 

  
Office of the City Attorney  

 
MEMORANDUM 

 
July 8, 2020 
 
To:  Jordan Klein, Interim Planning Director 
 
From:  Farimah Brown, City Attorney 
  Chris Jensen, Assistant City Attorney 

Re: Impact of SB 330 on Landmarks Preservation Commission Review of 
Housing Development Projects  

 
The Land Use Planning Division has requested an opinion as to whether SB 330 (2019) 
limits the authority of Landmarks Preservation Commission (“LPC”) to conduct historic 
resource evaluations of applications for housing projects.  

SB 330 applies to any “housing development project,” which is defined as any 
residential development, mixed-use development with at least two-thirds of the square 
footage designated for residential use, or transitional housing or supportive housing 
development. (Gov. Code § 65589.5(h)(2).) 

Where the requirements of SB 330 apply, determinations as to whether the site of the 
proposed project is historic site must be made “at the time the application for the 
housing development project is deemed complete.” (Gov. Code § 65913.10(a).) That 
determination “shall remain valid during the pendency of the housing development 
project for which the application was made unless any archaeological, paleontological, 
or tribal cultural resources are encountered during any grading, site disturbance, or 
building alteration activities.” (Ibid.) 

“Deemed complete” is defined in two different ways in SB 330. Government Code 
section 65905.5(b)(1) provides that “deemed complete” means “the application has met 
all of the requirements specified in the relevant list compiled pursuant to Section 659401 
that was available at the time when the application was submitted.” (Gov. Code 
§ 65905.5(b)(1).) However, Government Code 65589.5(h)(5) states: “Notwithstanding 
any other law, until January 1, 2025, ‘deemed complete’ means that the applicant has 

                                                 
1 Government Code section 65940 provides that “[e]ach public agency shall compile 
one or more lists that shall specify in detail the information that will be required from any 
applicant for a development project.” (Gov. Code § 65940(a).) 

Item 7b, LPO Recommendations 
LPC 2026-03-05 

Page 5 of 6



Impact of SB 330 on Landmarks Preservation Commission Review of Housing 
Development Projects  
July 8, 2020 
Page 2 
 
submitted a preliminary application pursuant to Section 65941.1.” (Gov. Code 
§ 65589.5(h)(5).) Until January 1, 2025, section 65589.5(h)(5) controls, 
“[n]othwithstanding any other law.” 

Government Code section 65941.1 defines the requirements for a “preliminary 
application,” which include information about “[a]ny historic or cultural resources known 
to exist on the property.” (Gov. Code § 65941.1(a)(9).) Upon providing this information 
about known historic or cultural resources, along with the other information listed in 
section 65941.1, the application must be “deemed complete,” as set forth in 
Government Code section 65589.5(h)(5). Government Code section 65913.10(a) 
prohibits the City from imposing additional historic or cultural resources protections after 
this time. 

Taken together, these provisions of SB 330 have the effect of divesting the LPC of 
jurisdiction to require applicants to comply with any cultural or historic resource 
preservation requirements after the time that a “preliminary application” for a housing 
development project is deemed complete. LPC and the City are prohibited by state law 
from denying or imposing conditions on a housing development project based on any 
cultural or historic resources protections imposed after the date on which the application 
was “deemed complete,” and any historic resources information required as part of the 
preliminary application must be limited to the identification of resources that are “known 
to exist” at the time of the application. Demolition referrals for commercial buildings that 
are over 40 years old are still required under the Zoning Ordinance, but cannot lead to 
the imposition of conditions of approval on the project if the LPC acts after the 
application is deemed complete.   

SB 330 does not impact the LPC’s jurisdiction over purely commercial projects or any 
other project that does not meet the definition of a housing development project under 
Government Code section 65589.5(h)(2). In addition, SB 330 does not limit the City’s 
obligation to assess the impact of a proposed project on cultural resources under CEQA 
and to impose measures to mitigate any adverse impact on cultural resources. (See 
Gov. Code § 65913.10(c).) 
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