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ITEM 12

Fair Campaign Practices Commission

Date:

September 17, 2020

To:

Fair Campaign Practices Commission and Open Government Commission

From:

Commissioner Patrick O’Donnell

Subject:

Amendments to the Berkeley Election Reform Act (BERA) to Regulate
Officeholder Accounts and Proposed Changes to City Council Expenditure
and Reimbursement Policies (Resolution 67,992-N.S.)

This memorandum to the Fair Campaign Practices Commission (FCPC) and the Open
Government Commission (OGC) substitutes for the one previously posted, mailed to
members of the FCPC, and appearing as Item 7 on the agenda of the FCPC. The key
difference is that this memorandum addresses not only officeholder accounts, but also
proposed changes to City Council Expenditure and Reimbursement Policies (so-called
D-13 Accounts). These two proposals are closely linked and should be considered
together. Because the proposal relating to officeholder accounts falls under the
jurisdiction of the FCPC and that relating to D-13 accounts falls under the jurisdiction of
the OGC, the FCPC and OGC should act jointly in considering the proposed changes to
BERA and the Reimbursement Policies.
The memorandum also makes the following recommendation:
Form a subcommittee of members of the City Council and members of the Fair
Campaign Practices and Open Government Commissions to (1) prepare an ordinance
amending the Berkeley Election Reform Act (BMC Chapter 2.12) to prohibit or regulate
officeholder accounts and (2) prepare a change in City Council Expenditure and
Reimbursement policies (Resolution 67,992-N.S.) to have donations to nonprofit
organizations made in the name of the entire Berkeley City Council on behalf of the
citizens of Berkeley rather than from individual Council members.
The preceding recommendations are consistent with previous discussions and the
annual workplans of the FCPC and the OGC.
To implement the recommendations in this memorandum, a revised report to the
Council is attached.
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At this stage, the Council has referred both the issues relating to officeholder accounts
and those relating to D-13 accounts to its Agenda and Rules Committee for further
consideration. At a special meeting on March 9, 2020, that Committee had an initial
discussion of these topics. It agreed that the Council Committee would work
collaboratively with the FCPC and OGC on matters relating to officeholder accounts and
D-13 accounts. This collaborative work with the Council was included in the FCPC and
OGC 2020-2021 workplans, which were approved on May 21, 2020.
Consistent with the prior actions of the Council and the FCPC/OGC, I propose that the
Commissions recommend the establishment of a subcommittee of members of the City
Council and members of the Fair Campaign Practices and Open Government
Commissions to (1) prepare an ordinance amending the Berkeley Election Reform Act
(BMC Chapter 2.12) to prohibit or regulate officeholder accounts, and (2) prepare a
change in City Council Expenditure and Reimbursement policies (Resolution 67,992N.S.) to have donations to nonprofit organizations made in the name of the entire
Berkeley City Council on behalf of the citizens of Berkeley rather than from individual
Council members.
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PUBLIC HEARING
XXXXX XX, XXXX
To:

Honorable Mayor and Members of the City Council

From:

Brad Smith, Chair, Fair Campaign Practices and Open
Government Commissions

Submitted by:

Samuel Harvey, Secretary, Fair Campaign Practices
and Open Government Commissions

Subject:

Amendments to the Berkeley Election Reform Act (BERA) and
Change to City Council Expenditure and Reimbursement
Policies (Resolution 67,992-N.S.)

RECOMMENDATION
Form a subcommittee of members of the City Council and members of the Fair
Campaign Practices and Open Government Commissions to (1) prepare an
ordinance amending the Berkeley Election Reform Act (BMC Chapter 2.12) to
prohibit or regulate officeholder accounts and (2) prepare a change in City Council
Expenditure and Reimbursement policies (Resolution 67,992-N.S.) to have
donations to nonprofit organizations made in the name of the entire Berkeley City
Council on behalf of the citizens of Berkeley rather than from individual Council
members.
FISCAL IMPACTS OF RECOMMENDATION
None.
CURRENT SITUATION AND ITS EFFECTS
Officeholder accounts are not expressly regulated by BERA. However, under existing
law, if funds for officeholder accounts are used for campaign purposes, this may
implicate campaign financing law and may trigger various local and state legal
requirements.
Donations to nonprofit organizations from Councilmember’s discretionary council
budgets (D-13 accounts) are allowed by the authority of City Council Expenditure
and Reimbursement policies (Resolution 67,992-N.S.).
Action:
Vote:
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Pursuant to Berkeley Municipal Code Section 2.12.051, BERA may be amended by
the “double green light” process. This process requires that the FCPC adopt the
amendments by a two-thirds vote, and the City Council hold a public hearing and
adopt the amendments by a two-thirds vote.
Changes to the City Council Expenditure and Reimbursement policies (Resolution
67,992-N.S.) can be made by a majority vote of the Council.
BACKGROUND
Officeholder Accounts
During 2019, the Fair Campaign Practices Commission (FCPC) discussed whether
there is a need to amend the law relating to these accounts. These accounts are not
expressly regulated by BERA, but under current law, if funds for officeholder
accounts are used for campaign purposes, this may implicate campaign financing
law and trigger various local and state legal requirements. A 1999 legal opinion
from the City Attorney stated: “[t]he mere fact that an account may be designated an
officeholder account does not insulate it from scrutiny under BERA or other
applicable local law if the officeholder account is not used strictly for officeholder
purposes or if some action taken with respect to the officeholder account implicates
campaign contributions and expenditures or other applicable laws.”
In the course of its review of the issue of officeholder accounts, the FPPC
considered three options: (1) leaving the law on officeholder accounts unchanged;
(2) prohibiting officeholder accounts entirely (an approach used by the City of San
Jose), or (3) authorizing officeholder accounts but limiting their use and imposing
various restrictions and requirements on them (an approach used by the City of
Oakland).
The Commission referred the issue of officeholder accounts to a subcommittee,
which met several times in the fall of 2019 and considered the options. The
subcommittee unanimously recommended prohibiting officeholder accounts
entirely. At its regular meeting on November 21, 2019 the Commission voted
without opposition to recommend amendments to the BERA that would prohibit
officeholder accounts.
The Commission’s proposal was presented to the City Council at a February 4, 2020
special meeting. (Report to the Council, with Attachments, is attached.) The FCPC
report summarized its proposal: “Contributions to and expenditures from
Officeholder Accounts provide an unfair advantage to incumbents. They also
increase the reliance on private campaign contributions and risk increasing the
perception of corruption. Amending the Berkeley Election Reform Act to prohibit
Officeholder Accounts will help to level the playing field in municipal elections,
which was also the goal of the Fair Elections Act of 2016.” (Report, page 1.)
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At the February 4, 2020 meeting, the Council had a lengthy discussion about their D13 accounts and the lack of discretionary funds that members have to spend. They
also decided not to approve the FCPC recommendation to prohibit officeholder
accounts. The City Council referred the issues relating to officeholder and D-13
accounts to its Agenda and Rules Committee for further consideration.
Proposed Changes to City Council Expenditure and Reimbursement Policies
At the April 23, 2020 meeting of the Open Government Committee (OGC), a motion
to direct staff to develop a proposal recommending Council change City policy to
remove councilmember names from donations to nonprofit organizations from D13 accounts was approved unanimously.
Donations to nonprofit organizations from the Councilmember’s discretionary
council budget (D-13 accounts) puts that elected official in a favorable light with
Berkeley citizens at no cost to the Councilmember, an option not available to a
challenger for that office. A look at the Consent Calendar of City Council Meeting
Agendas will often contain one or more items from one or more Councilmembers
making a donation to a nonprofit organization “from the discretionary council
budget” of the Councilmember. This line item (“Services and Materials”) from the
General Fund was increased from $50,938 in FY 2017 to $113,526 in FY 2018
(approximately $40,000 for the Mayor, the balance evenly divided among the
Councilmembers; see Attachment 1 – Council Office Budget Summaries). While not
technically a “campaign contribution,” those individuals in the organization as well
as individuals favorably disposed to the nonprofit organization receiving the funds
would certainly see it favorably. A person running against this incumbent would
have to draw on their own resources to match a Councilmember’s contribution from
public funds and without the public notice of the contribution the Councilmember
receives.
In addition to favoring incumbents, the use of public moneys for contributions to
nonprofit organizations from the discretionary council budgets of individual Council
members is arguably improper and certainly bad optics. The commissioners of the
OGC have no argument with contributions being made to nonprofit organizations
from the City of Berkeley, but believe they should be made in the name of the entire
Berkeley City Council on behalf of the citizens of Berkeley, not from individual
Council members. Perhaps a nonprofit fund could be set up from which the
donations could be made from recommendations made to one of the Council’s Policy
Commissions. This would free funds for other purposes now being directed to
nonprofit organizations from individual Councilmember’s D-13 accounts.
Proposed Action:
At this stage, the Council has referred both the issues relating to officeholder
accounts and those relating to D-13 accounts to its Agenda and Rules Committee for
further consideration. At a special meeting on March 9, 2020, that Committee agreed
to work collaboratively with the FCPC and OGC on matters relating to officeholder
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accounts and D-13 accounts. This collaborative work with the Council was included
in the FCPC and OGC 2020-2021 workplans, which were approved on May 21, 2020.
Consistent with the prior actions of the Council and the FCPC/OGC, the Commissions
recommend the establishment of a subcommittee of members of the City Council
and members of the Fair Campaign Practices and Open Government Commissions
to:
(1) prepare an ordinance amending the Berkeley Election Reform Act (BMC
Chapter 2.12) to prohibit or regulate officeholder accounts, and
(2) prepare a change in City Council Expenditure and Reimbursement
policies (Resolution 67,992-N.S.) to have donations to nonprofit
organizations made in the name of the entire Berkeley City Council on behalf
of the citizens of Berkeley rather than from individual Council members.
ENVIRONMENTAL SUSTAINABILITY
There are no identifiable environmental effects related to the recommendation in
this report.
RATIONALE FOR RECOMMENDATION
The “double green light” process requires that the FCPC adopt an amendment by a
two-thirds vote, and that the City Council hold a public hearing and also adopt an
amendment by a two-thirds vote. Evidence to date suggests there are differences of
perspective regarding this matter between the City Council and the FCPC regarding
the D-13 accounts. It would seem to be a rational step to discuss and come to
agreement and possibly compromise prior to the “double green light” process.
ALTERNATIVE ACTIONS CONSIDERED
None.
CITY MANAGER
CONTACT PERSON
Brad Smith, Chair, Fair Campaign Practices and Open Government Commissions,
(510) 981-6998
Samuel Harvey, Commission Secretary, Fair Campaign Practices and Open
Government Commissions, (510) 981-6998
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Fair Campaign Practices Commission

Date:

September 17, 2020

To:

Fair Campaign Practices Commission

From:

Commissioner Patrick O’Donnell

Subject:

Amendments to the Berkeley Election Reform Act to regulate officeholder
accounts

In 2019, the FCPC approved an amendment to the Berkeley Election Reform Act
(“BERA”) prohibiting officeholder accounts. That proposal was submitted to Council.
However, some councilmembers have expressed opposition to an outright ban on
officeholder accounts and a preference for developing regulations for those accounts.
This report contains a new alternative proposal to regulate – rather than prohibit –
officeholder accounts. At its July 16, 2020 meeting, the Commission voted to direct
Commissioner O’Donnell to return at the Commission’s September 17, 2020 meeting
with a version of the proposal drafted as an amendment to BERA that can be voted on
and presented to Council.
Background
During 2019, the Commission discussed whether there is a need to amend the law
relating to the use of officeholder accounts. These accounts are not expressly regulated
by BERA. But under current law, if funds for officeholder accounts are used for
campaign purposes, this may implicate campaign financing law and may trigger various
local and state legal requirements. A 1999 legal opinion from the City Attorney stated:
“[t]he mere fact that an account may be designated an officeholder account does not
insulate it from scrutiny under BERA or other applicable local law if
the officeholder account is not used strictly for officeholder purposes or if some action
taken with respect to the officeholder account implicates campaign contributions and
expenditures or other applicable laws.” (Report, page 14.)
In the course of its review of the issue of officeholder accounts, the Commission
considered three options: (1) leaving the law on officeholder accounts unchanged; (2)
prohibiting officeholder accounts entirely (an approach used by the City of San Jose), or
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(3) authorizing officeholder accounts but limiting their use and imposing various
restrictions and requirements on them (an approach used by the City of Oakland).
The Commission referred the issue of officeholder accounts to a subcommittee, which
met in the fall of 2019 and considered the options. The subcommittee unanimously
recommended prohibiting officeholder accounts entirely. At its regular meeting on
November 21, 2019 the Commission voted without opposition to recommend
amendments to the BERA that would prohibit officeholder accounts.
The Commission’s proposal was presented to the City Council at a February 4, 2020
special meeting. (Report to the Council, with Attachments, is attached.) The FCPC
report summarized its proposal: “Contributions to and expenditures
from Officeholder Accounts provide an unfair advantage to incumbents. They also
increase the reliance on private campaign contributions and risk increasing the
perception of corruption. Amending the Berkeley Election Reform Act to
prohibit Officeholder Accounts will help to level the playing field in municipal elections,
which was also the goal of the Fair Elections Act of 2016.” (Report, page 1.) At the
February 4 meeting, the Council had a lengthy discussion about their D13 accounts and
the lack of discretionary funds that members have to spend. They also decided not to
approve the FCPC recommendation to prohibit officeholder Accounts. (See
Memorandum to FCPC dated February 12, 2020, a copy of which is attached.)
The City Council, however, referred both the issues relating to D13 accounts and those
relating to officeholder accounts to its Agenda and Rules Committee for further
consideration. At a special meeting on March 9, 2020, that Committee had an initial
discussion of these topics. At that meeting, it was agreed that the Council Committee
would work collaboratively with the FCPC on matters relating to D13 accounts
and officeholder accounts. This collaborative work with the Council was included in the
FCPC and OGC 2020-2021 workplans, which were approved on May 21, 2020.
Alternative Proposal for Legislation on Officeholder Accounts
Given the Council’s opposition to accepting an outright prohibition
of officeholder accounts, the FCPC should at least explore some alternatives, including
the option of amending the BERA to allow for officeholder accounts that would be
subject to limitations, as the City of Oakland has done. The subcommittee which
examined officeholder accounts briefly discussed this option but, given that there was
unanimous support for prohibiting officeholder accounts entirely, it never developed a
detailed proposal for this kind of alternative. However, now that the FCPC/OGC will be
in conversation with the council about the options going forward, it seems to make good
sense to examine in more detail what the alternative might look like.
For discussion purposes, a draft proposal to amend the BERA is attached (Attachment
1). It is based generally on the Oakland ordinance but differs in important ways from
that statute. The basic concept behind this alternative is to allow officeholders to
have true officeholder accounts, but to insure that the funds in these accounts are
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used strictly for officeholder purposes and may not be used for political campaigns or
other non-officeholder purposes. The proposal would also include limitations on the
amount each donor may contribute and the total amount of donations to
each officeholder account permitted annually. The amendments would require
disclosures of the sources and amounts of all donations and expenditures. And they
would specify how officeholder accounts are to be terminated.
Although not as fully effective as the complete prohibition of officeholder accounts
previously recommended by the FCPC, this approach would allow officeholders to
create regulated accounts for proper officeholder purposes. At the same time, these
true officeholder accounts would be subject to public scrutiny and express limitations
that would prevent serious abuses. Finally, the strict prohibitions in the proposed
legislation against using any funds from officeholder accounts for campaign purposes
would greatly simplify the management and oversight of these accounts. Current state
law, which permits certain officeholder funds to be redesignated for campaign purposes
under certain circumstances and subject to various disclosure and notice requirements,
creates a nightmare of administrative and reporting requirements. It has made it difficult
for officeholders to comply with the law and has established traps for the unwary. Thus,
it is hardly surprising that most candidates elected to public office do not even attempt
to set up officeholder accounts.
In the end, it may well be that the alternative presented here—or any other—may be
unable to carry the day. Because of the double-green light requirements of BERA, no
proposal may be able to garner the 2/3 votes of both the Council and Commission
required to change the law. But for the purposes of collaborating with the Council on
ways of improving the officeholder account process, the Commission should review the
attached proposal which offers at least one possible scenario for addressing the
problems and pitfalls involved with officeholder accounts.
Prior to approving this item, the Commission will need to make a determination
regarding the dollar amounts for limits on donations to officeholder accounts. These
amounts are highlighted in the attached Proposal in Section 2.12.600.E & F.
Attachments:
1. New draft proposed amendments to BERA to allow for officeholder accounts, to
limit such accounts to being used strictly for officeholder purposes, and to subject
these accounts to various other limitations and disclosure requirements
(“Proposal”)
2. Report to the City Council from the Fair Campaign Practices Commission entitled
“Amendments to the Berkeley Election Reform Act to
prohibit Officeholder Accounts: Amending BMC Chapter 2.12” (for Public Hearing
on February 4, 2020) (with Attachments) (“Report”)
3. Memorandum from Dean Metzger, Chair, to FCPC dated February 12, 2020 (with
Attachments) ("Memorandum”)
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Fair Campagn Practices Commission

PUBLIC HEARING
XXXXX XX, XXXX
To:

Honorable Mayor and Members of the City Council

From:

Brad Smith, Chair, Open Government Commission

Submitted by:

Samuel Harvey, Secretary, Fair Campaign Practices Commission

Subject:

Amendments to the Berkeley Election Reform Act

RECOMMENDATION
Adopt an ordinance amending the Berkeley Election Reform Act (BMC Chapter 2.12) to
regulate officeholder accounts.
FISCAL IMPACTS OF RECOMMENDATION
None.
CURRENT SITUATION AND ITS EFFECTS
These recommended amendments to the Berkeley Lobbyist Registration Act were
approved by the Open Government Commission at its regular meeting of XXXXX XX,
XXXX.
Action:
Vote:
Pursuant to Berkeley Municipal Code Section 2.12.051, BERA may be amended by the
“double green light” process. This process requires that the FCPC adopt the amendments
by a two-thirds vote, and the City Council hold a public hearing and adopt the
amendments by a two-thirds vote.
BACKGROUND
In 2019, the FCPC approved an amendment to the Berkeley Election Reform Act
(“BERA”) prohibiting officeholder accounts. That proposal was submitted to Council.
However, some councilmembers have expressed opposition to an outright ban on
officeholder accounts and a preference for developing regulations for those accounts.
This report contains a new alternative proposal to regulate – rather than prohibit –
officeholder accounts.
During 2019, the Commission discussed whether there is a need to amend the law
relating to the use of officeholder accounts. These accounts are not expressly regulated
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by BERA. But under current law, if funds for officeholder accounts are used for campaign
purposes, this may implicate campaign financing law and may trigger various local and
state legal requirements. A 1999 legal opinion from the City Attorney stated: “[t]he mere
fact that an account may be designated an officeholder account does not insulate it from
scrutiny under BERA or other applicable local law if the officeholder account is not used
strictly for officeholder purposes or if some action taken with respect to
the officeholder account implicates campaign contributions and expenditures or other
applicable laws.” (Report, page 14.)
In the course of its review of the issue of officeholder accounts, the Commission
considered three options: (1) leaving the law on officeholder accounts unchanged; (2)
prohibiting officeholder accounts entirely (an approach used by the City of San Jose), or
(3) authorizing officeholder accounts but limiting their use and imposing various
restrictions and requirements on them (an approach used by the City of Oakland).
The Commission referred the issue of officeholder accounts to a subcommittee, which
met in the fall of 2019 and considered the options. The subcommittee unanimously
recommended prohibiting officeholder accounts entirely. At its regular meeting on
November 21, 2019 the Commission voted without opposition to recommend
amendments to the BERA that would prohibit officeholder accounts.
The Commission’s proposal was presented to the City Council at a February 4, 2020
special meeting. (Report to the Council, with Attachments, is attached.) The FCPC report
summarized its proposal: “Contributions to and expenditures from Officeholder Accounts
provide an unfair advantage to incumbents. They also increase the reliance on private
campaign contributions and risk increasing the perception of corruption. Amending the
Berkeley Election Reform Act to prohibit Officeholder Accounts will help to level the
playing field in municipal elections, which was also the goal of the Fair Elections Act of
2016.” (Report, page 1.) At the February 4 meeting, the Council had a lengthy discussion
about their D13 accounts and the lack of discretionary funds that members have to
spend. They also decided not to approve the FCPC recommendation to
prohibit officeholder Accounts. (See Memorandum to FCPC dated February 12, 2020, a
copy of which is attached.)
The City Council, however, referred both the issues relating to D13 accounts and those
relating to officeholder accounts to its Agenda and Rules Committee for further
consideration. At a special meeting on March 9, 2020, that Committee had an initial
discussion of these topics. At that meeting, it was agreed that the Council Committee
would work collaboratively with the FCPC on matters relating to D13 accounts
and officeholder accounts. This collaborative work with the Council was included in the
FCPC and OGC 2020-2021 workplans, which were approved on May 21, 2020.
Alternative Proposal for Legislation on Officeholder Accounts
At its September 17, 2020 meeting, the FCPC passed the attached proposal to amend
the BERA (Attachment 1). It is based generally on the Oakland ordinance but differs in
important ways from that statute. The basic concept behind this alternative is to
allow officeholders to have true officeholder accounts, but to insure that the funds in these
accounts are used strictly for officeholder purposes and may not be used for political
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campaigns or other non-officeholder purposes. The proposal also includes limitations on
the amount each donor may contribute and the total amount of donations to
each officeholder account permitted annually. The amendments would require disclosures
of the sources and amounts of all donations and expenditures, and specify
how officeholder accounts are to be terminated.
This approach would allow officeholders to create regulated accounts for
proper officeholder purposes. At the same time, these true officeholder accounts would
be subject to public scrutiny and express limitations that would prevent serious abuses.
Finally, the strict prohibitions in the proposed legislation against using any funds
from officeholder accounts for campaign purposes would greatly simplify the management
and oversight of these accounts. Current state law, which permits
certain officeholder funds to be redesignated for campaign purposes under certain
circumstances and subject to various disclosure and notice requirements, creates a
nightmare of administrative and reporting requirements. It has made it difficult
for officeholders to comply with the law and has established traps for the unwary. Thus, it
is hardly surprising that most candidates elected to public office do not even attempt to
set up officeholder accounts.
ENVIRONMENTAL SUSTAINABILITY
There are no identifiable environmental effects related to the recommendation in this
report.
RATIONALE FOR RECOMMENDATION
This proposal is offered as an alternative to the proposed ban on officeholder accounts
previously submitted to Council by the FCPC. This proposal would regulate – rather than
prohibit – officeholder accounts.
ALTERNATIVE ACTIONS CONSIDERED
None.
CITY MANAGER
CONTACT PERSON
Brad Smith, Chair, Open Government Commission, (510) 981-6998
Samuel Harvey, Commission Secretary, Open Government Commission (510) 981-6998
Attachments:
1. Proposed ordinance amending BERA to allow and regulate officeholder accounts
2. Report to the City Council from the Fair Campaign Practices Commission entitled
“Amendments to the Berkeley Election Reform Act to prohibit Officeholder Accounts:
Amending BMC Chapter 2.12” (for Public Hearing on February 4, 2020) (with
Attachments) (“Report”)
3. Memorandum from Dean Metzger, Chair, to FCPC dated February 12, 2020 (with
Attachments) ("Memorandum”)
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ORDINANCE NO.

-N.S.

AMENDING THE BERKELEY ELECTION REFORM ACT TO REGULATE
OFFICEHOLDER ACCOUNTS
BE IT ORDAINED by the Council of the City of Berkeley as follows:
Section 1. That the Berkeley Municipal Code section 2.12.157 is added to read as
follows:
Section 2.12.157 Officeholder account.
“Officeholder account” means any bank account maintained by an elected officer or by
any person or committee on behalf of an elected officer, and whose funds are used for
expenses associated with holding office and not for direct campaign purposes.
Section 2. That Article 9 of Chapter 2.12 of the Berkeley Municipal Code is added to
read as follows
Article 9. Officeholder Accounts
Section. 2.12.600 Regulation of officeholder accounts.
A. The mayor and council members (the “officeholder” or “office holders”) shall each be
permitted to establish one officeholder account, as defined in section 2.12.157.
B. All donations deposited into an officeholder account shall be deemed to be held in trust
solely for expenses associated with holding the office currently held by the elected city
officer. For the purpose of this section, “donation” means a gift, subscription, loan,
advance, deposit, pledge, forgiveness of indebtedness, payment of a debt by a third
party, contract, agreement, or promise of money or anything of value or other obligation,
whether or not legally enforceable, in support of the office currently held by an elected
official.
C. Only a natural person who is a resident of the City may make a donation to an
officeholder account.
D. Donations to an officeholder account must be made by a separate check or other
separate written instrument. Single donations may not be divided between the
officeholder account and any candidate committee or other entity.
E. No donor shall make, and no elected officer shall receive from a donor, a donation or
donations under this section totaling more than fifty [or two-hundred and fifty] dollars
($50.00 [or $250.00]) per person for the calendar year. “Donor” means a natural person
who is a resident of the City who makes a donation as defined in paragraph B.
F. For the office of mayor, total donations to an officeholder account from all donors shall
not exceed ten thousand dollars ($10,000.00) in the aggregate per calendar year. For
each member of the city council, total donations to an officeholder account from all donors
shall not exceed five thousand dollars ($5,000.00) in the aggregate per calendar year.
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G. All donations received for, and expenditures made from, an officeholder account
during a calendar year shall be reported at least annually on the date or dates prescribed
by the commission and the report shall be made available to the public promptly
thereafter. The commission shall adopt or designate a form or forms for the purpose of
reporting the information about each elected officer’s officeholder account. The forms
shall be filed electronically. The information on the form or forms shall be verified by the
officeholder. The information that shall be included in the officeholder account report shall
include the following:
1. The name of the officeholder and the office held;
2. The reporting period covered by the report;
3. A description of all receipts and expenditures.
4. The full name of each donor from whom a donation or donations has been received
together with his or her street address, occupation, and the name of his or her
employer, if any, or the principal place of business if he or she is self-employed; the
amount which he or she donated; the date on which the each donation was received
during the period covered by the report; and the cumulative amount that the donor
donated. Loans received shall be set forth in a separate schedule and the foregoing
information shall be stated with regard to each lender, together with the date and
amount of the loan, and if the loan has been repaid, the date of the payment and by
whom paid;
5. The full name and street address of each person to whom an expenditure or
expenditures have been made, together with the amount of each separate expenditure
to each person during the period covered by the report; a description of the purpose
for which the expenditure was made; and the full name and street address of the
person receiving the expenditure.
6. Under the heading “receipts,” the total amount of donations received, and under the
heading “expenditures,” the total amount of expenditures made during the reporting
period and cumulative amount of such totals;
7. The balance of cash and cash equivalents, including the amounts in the officeholder
bank account, at the beginning and end of each period covered by the report.
H. Expenditures from an officeholder account may be made only for lawful officeholder
purposes, and may not be used for any of the purposes prohibited in subsections J. and
K. of this section.
I. Allowable expenditures from an officeholder account include the following:
1. Expenditures for fundraising (including solicitations by mail) for the officeholder
account;
2. Expenditures for office equipment, furnishings and office supplies;
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3. Expenditures for office rent;
4. Expenditures for salaries of part-time or full-time staff employed by the officeholder
for officeholder activities;
5. Expenditures for consulting, research, polling, photographic or similar services
except for campaign expenditures for any city, county, regional, state or federal
elective office;
6. Expenditures for conferences, meetings, receptions, and events attended in the
performance of government duties by (1) the officeholder (2) a member of the
officeholder's staff; or (3) such other person designated by the officeholder who is
authorized to perform such government duties;
7. Expenditures for travel, including lodging, meals and other related disbursements,
incurred in the performance of governmental duties by (1) the officeholder, (2) a
member of the officeholder's staff, (3) or such other person designated by the
officeholder who is authorized to perform such government duties;
8. Expenditures for memberships to civic, service or professional organizations, if such
membership bears a reasonable relationship to a governmental, legislative or political
purpose;
9. Expenditures for an educational course or educational seminar if the course or
seminar maintains or improves skills which are employed by the officeholder or a
member of the officeholder's staff in the performance of his or her governmental
responsibilities;
10. Expenditures for mailing to persons within the city which provide information
related to city-sponsored events, an official's governmental duties or an official's
position on a particular matter pending before the Council or Mayor;
11. Expenditures for expressions of congratulations, appreciation or condolences sent
to constituents, employees, governmental officials, or other persons with whom the
officeholder communicates in his or her official capacity;
12. Expenditures for payment of tax liabilities incurred as a result of authorized
officeholder expense fund transactions; and
13. Expenditures for accounting, professional and administrative services provided to
the officeholder account.
J. Officeholder expense funds shall not be used for the following:
1. Expenditures in connection with a future election for any city, county, regional, state
or federal elective office or in connection with a ballot measure;

Page 16 of 72

ITEM 12
Attachment 3

2. Expenditures for campaign consulting, research, polling, photographic or similar
services for election to city, county, regional, state or federal elective office;
3. Membership in any athletic, social, fraternal, veteran or religious organization;
4. Supplemental compensation for employees for performance of an act which would
be required or expected of the person in the regular course or hours of his or her
duties as a city official or employee;
5. Any expenditure that would violate the provisions the California State Political
Reform Act, including Government Code Sections 89506 and 89512 through 89519,
and any provisions of the BERA.
K. Prohibitions:
1. No funds may be contributed or transferred from an officeholder account to any
candidate or committee, as defined in sections 2.12.085 and 2.12.095 of this chapter,
including to any committee in which the officeholder is a candidate. An officeholder
may not redesignate his or her officeholder account as a committee for a future term
of the same office or redesignate his or her officeholder funds to be used as campaign
funds by his or her committee for a future term of the same office.
2. No funds may be used from an officeholder account to pay any campaign
expenses.
3. An officeholder may not transfer or contribute funds from any other committee he or
she controls to the officeholder account.
L. Once an officeholder’s term of office ends or she or he leaves that office, whichever is
earlier, the former officeholder may use his or her officeholder funds only for the following
purposes:
1. Paying for legitimate, outstanding officeholder expenses.
2. Repaying contributions to contributors to the officeholder accounts.
3. Making a donation to a bona fide charitable, educational, civic, religious or similar
tax-exempt, non-profit organization if no substantial part of the proceeds will have a
material financial effect on the officeholder, a member of his or her immediate family,
or his or her committee treasurer.
M. The officeholder shall terminate the officeholder account within 90 days of the date
that the officeholder’s term of office ends or he or she leaves that office, whichever is
earlier. The Commission may for good cause extend the termination date. The disposition
of all funds from the closed officeholder account, including the identification of all persons
and entities that have received funds from the account and the amounts distributed, shall
be described on a form prescribed by the Commission. The officeholder must verify and
file the form electronically no later the date prescribed for the termination of the
officeholder account or an approved extension thereof.
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N. All funds from a closed officeholder account not properly disposed of within the 90 day
period prescribed above, or an approved extension thereof, shall be deposited in the
City’s general fund.
O. Violations of this article involving the unlawful use of officeholder accounts are subject
to the procedures of, and the penalties in, Article 7 of this chapter.

NOTICE OF PUBLIC HEARING
BERKELEY CITY COUNCIL
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AMENDMENTS TO THE BERKELEY ELECTION REFORM ACT
The Fair Campaign Practices Commission is proposing amendments to the Berkeley
Election Reform Act related to the regulation of officeholder accounts.
The hearing will be held on, [date of hearing] at [6:00 p.m.] in the School District Board
Room, 1231 Addison Street.
A copy of the agenda material for this hearing will be available on the City’s website at
www.CityofBerkeley.info as of [date of agenda posting].
For further information, please contact Samuel Harvey, Commission Secretary at 9816998.
Written comments should be mailed or delivered directly to the City Clerk, 2180 Milvia
Street, Berkeley, CA 94704, in order to ensure delivery to all Councilmembers and
inclusion in the agenda packet.
Communications to the Berkeley City Council are public record and will become part of
the City’s electronic records, which are accessible through the City’s website. Please
note: e-mail addresses, names, addresses, and other contact information are not
required, but if included in any communication to the City Council, will become part
of the public record. If you do not want your e-mail address or any other contact
information to be made public, you may deliver communications via U.S. Postal Service
or in person to the City Clerk. If you do not want your contact information included in the
public record, please do not include that information in your communication. Please
contact the City Clerk at 981-6900 or clerk@cityofberkeley.info for further information.
Published: [Publication Date in Newspaper]
Pursuant to Berkeley Municipal Code section 2.12.051
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
I hereby certify that the Notice for this Public Hearing of the Berkeley City Council was
posted at the display case located near the walkway in front of the Maudelle Shirek
Building, 2134 Martin Luther King Jr. Way, as well as on the City’s website, on [Enter
Date].
__________________________________
Mark Numainville, City Clerk
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Fair Campaign Practices Commission
Open Government Commission

CONSENT CALENDAR
March 9, 2021
To:

Honorable Mayor and Members of the City Council

From:

Brad Smith, Chair, Fair Campaign Practices and Open Government
Commissions

Submitted by:

Samuel Harvey, Secretary, Fair Campaign Practices
and Open Government Commissions

Subject:

Amendments to the Berkeley Election Reform Act (BERA) and Change
to City Council Expenditure and Reimbursement Policies (Resolution
67,992-N.S.)

RECOMMENDATION
Form a joint subcommittee of members of the City Council and members of the Fair
Campaign Practices and Open Government Commissions to (1) prepare an ordinance
amending the Berkeley Election Reform Act (BMC Chapter 2.12) to prohibit or regulate
officeholder accounts and (2) prepare a change in City Council Expenditure and
Reimbursement policies (Resolution 67,992-N.S.) to have donations to nonprofit
organizations made in the name of the entire Berkeley City Council on behalf of the citizens
of Berkeley rather than from individual Council members.
POLICY COMMITTEE RECOMMENDATION
On February 8, 2021, the Agenda and Rules Committee adopted the following action: M/S/C
(Hahn/Arreguin) to make a positive recommendation to the City Council on part two of the
Commission recommendation to prepare a change in City Council Expenditure and
Reimbursement policies (Resolution 67,992-N.S.) to have donations to nonprofit
organizations made in the name of the entire Berkeley City Council on behalf of the citizens
of Berkeley rather than from individual Council members. Vote: All Ayes.
FISCAL IMPACTS OF RECOMMENDATION
None.
CURRENT SITUATION AND ITS EFFECTS
Officeholder accounts are not expressly regulated by BERA. However, under existing law, if
funds for officeholder accounts are used for campaign purposes, this may implicate campaign
financing law and may trigger various local and state legal requirements.
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Donations to nonprofit organizations from Councilmember’s discretionary council budgets
(D-13 accounts) are allowed by the authority of City Council Expenditure and Reimbursement
policies (Resolution 67,992-N.S.).
Action: Motion to submit report to City Council recommending creation of a subcommittee of
members of the Council, FCPC and OGC to (1) prepare an ordinance prohibiting or regulating
officeholder accounts and (2) prepare a change in City Council Expenditure and
Reimbursement policies
Vote: M/S/C: Blome/Metzger; Ayes: O’Donnell, Ching, Blome, Tsang, Smith; Noes: Metzger,
Sheahan; Abstain: none; Absent: McLean.
Pursuant to Berkeley Municipal Code Section 2.12.051, BERA may be amended by the
“double green light” process. This process requires that the FCPC adopt the amendments by
a two-thirds vote, and the City Council hold a public hearing and adopt the amendments by a
two-thirds vote.
Changes to the City Council Expenditure and Reimbursement policies (Resolution 67,992N.S.) can be made by a majority vote of the Council.
BACKGROUND
Officeholder Accounts
During 2019, the Fair Campaign Practices Commission (FCPC) discussed whether there is a
need to amend the law relating to these accounts. These accounts are not expressly
regulated by BERA, but under current law, if funds for officeholder accounts are used for
campaign purposes, this may implicate campaign financing law and trigger various local and
state legal requirements. A 1999 legal opinion from the City Attorney stated: “[t]he mere fact
that an account may be designated an officeholder account does not insulate it from scrutiny
under BERA or other applicable local law if the officeholder account is not used strictly for
officeholder purposes or if some action taken with respect to the officeholder account
implicates campaign contributions and expenditures or other applicable laws.”
In the course of its review of the issue of officeholder accounts, the FCPC considered three
options:
(1) leaving the law on officeholder accounts unchanged;
(2) prohibiting officeholder accounts entirely (an approach used by the City of San Jose), or
(3) authorizing officeholder accounts but limiting their use and imposing various restrictions
and requirements on them (an approach used by the City of Oakland).
The Commission referred the issue of officeholder accounts to a subcommittee, which met
several times in the fall of 2019 and considered the options. The subcommittee unanimously
recommended prohibiting officeholder accounts entirely. At its regular meeting on
November 21, 2019 the Commission voted without opposition to recommend amendments
to the BERA that would prohibit officeholder accounts.
The Commission’s proposal was presented to the City Council at a February 4, 2020 special
meeting. (Report to the Council, with Attachments, is attached.) The FCPC report
summarized its proposal: “Contributions to and expenditures from Officeholder Accounts
provide an unfair advantage to incumbents. They also increase the reliance on private
campaign contributions and risk increasing the perception of corruption. Amending the
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Berkeley Election Reform Act to prohibit Officeholder Accounts will help to level the playing
field in municipal elections, which was also the goal of the Fair Elections Act of 2016.”
(Report, page 1.)
At the February 4, 2020 meeting, the Council had a lengthy discussion about their D- 13
accounts and the lack of discretionary funds that members have to spend. They also decided
not to approve the FCPC recommendation to prohibit officeholder accounts. The City Council
referred the issues relating to officeholder and D-13 accounts to its Agenda and Rules
Committee for further consideration.
Proposed Changes to City Council Expenditure and Reimbursement Policies
At the April 23, 2020 meeting of the Open Government Committee (OGC), a motion to direct
staff to develop a proposal recommending Council change City policy to remove
councilmember names from donations to nonprofit organizations from D- 13 accounts was
approved unanimously.
Donations to nonprofit organizations from the Councilmember’s discretionary council budget
(D-13 accounts) puts that elected official in a favorable light with Berkeley citizens at no cost
to the Councilmember, an option not available to a challenger for that office. A look at the
Consent Calendar of City Council Meeting Agendas will often contain one or more items from
one or more Councilmembers making a donation to a nonprofit organization “from the
discretionary council budget” of the Councilmember. This line item (“Services and Materials”)
from the General Fund was increased from $50,938 in FY 2017 to $113,526 in FY 2018
(approximately $40,000 for the Mayor, the balance evenly divided among the
Councilmembers; see Attachment – Council Office Budget Summaries). While not technically
a “campaign contribution,” those individuals in the organization as well as individuals
favorably disposed to the nonprofit organization receiving the funds would certainly see it
favorably. A person running against this incumbent would have to draw on their own
resources to match a Councilmember’s contribution from public funds and without the public
notice of the contribution the Councilmember receives.
In addition to favoring incumbents, the use of public moneys for contributions to nonprofit
organizations from the discretionary council budgets of individual Council members is
arguably improper and certainly bad optics. The commissioners of the OGC have no
argument with contributions being made to nonprofit organizations from the City of
Berkeley, but believe they should be made in the name of the entire Berkeley City Council on
behalf of the citizens of Berkeley, not from individual Council members. Perhaps a nonprofit
fund could be set up from which the donations could be made from recommendations made
to one of the Council’s Policy Commissions. This would free funds for other purposes now
being directed to nonprofit organizations from individual Councilmember’s D-13 accounts.
Proposed Action:
At this stage, the Council has referred both the issues relating to officeholder accounts and
those relating to D-13 accounts to its Agenda and Rules Committee for further consideration.
At a special meeting on March 9, 2020, that Committee agreed to work collaboratively with
the FCPC and OGC on matters relating to officeholder accounts and D-13 accounts. This
collaborative work with the Council was included in the FCPC and OGC 2020-2021 workplans,
which were approved on May 21, 2020.
Consistent with the prior actions of the Council and the FCPC/OGC, the Commissions
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recommend the establishment of a subcommittee of members of the City Council and
members of the Fair Campaign Practices and Open Government Commissions to:
(1) prepare an ordinance amending the Berkeley Election Reform Act (BMC Chapter
2.12) to prohibit or regulate officeholder accounts, and
(2) prepare a change in City Council Expenditure and Reimbursement policies
(Resolution 67,992-N.S.) to have donations to nonprofit organizations made in the name
of the entire Berkeley City Council on behalf of the citizens of Berkeley rather than from
individual Council members.
ENVIRONMENTAL SUSTAINABILITY
There are no identifiable environmental effects related to the recommendation in this
report.
RATIONALE FOR RECOMMENDATION
The “double green light” process requires that the FCPC adopt an amendment by a twothirds vote, and that the City Council hold a public hearing and also adopt an amendment by
a two-thirds vote. Evidence to date suggests there are differences of perspective regarding
this matter between the City Council and the FCPC regarding the D-13 accounts. It would
seem to be a rational step to discuss and come to agreement and possibly compromise prior
to the “double green light” process.
ALTERNATIVE ACTIONS CONSIDERED
None.
CITY MANAGER
CONTACT PERSON
Brad Smith, Chair, Fair Campaign Practices and Open Government Commissions, (510) 9816998
Samuel Harvey, Commission Secretary, Fair Campaign Practices and Open Government
Commissions, (510) 981-6998
Attachments:
1. FCPC February 4, 2020 report to Council and attachments
2. Mayor and City Council Financial Summary
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