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Rashi Kesarwani
Councilmember, District 1

ACTION CALENDAR

May 14, 2024
TO: Honorable Mayor and Members of the City Council
FROM: Councilmember Rashi Kesarwani (Author), Councilmember Mark

Humbert (Co-Sponsor), Councilmember Terry Taplin (Co-Sponsor)

SUBJECT: Increasing Entry Level Homeownership Opportunities:
Implementation of AB 1033 to Allow Accessory Dwelling Units (ADUs)
To Be Sold Separately

RECOMMENDATION
Refer to City Manager to implement AB 1033, which would allow Accessory Dwelling Units
(ADUs) to be sold separately from a primary unit.

This referral would necessitate elimination of any mention of sales restrictions as they pertain
to ADUs within the Berkeley Municipal Code and adoption of an ordinance allowing ADU
sales separate from a primary unit(s).

CURRENT SITUATION AND ITS EFFECTS

AB 1033 Allows ADUs to be Sold Separately from a Primary Residence, Increasing
Entry Level Homeownership Opportunities. State law AB 1033, effective January 1, 2024,
eliminates the prior state law prohibiting the mapping and selling of a single-family home and
its ADU as condominium units. While this prohibition on condominium conversion has been
lifted, local agencies must opt-in and amend their codes to permit these entry-level
homeownership opportunities. Congruent with the condominium homeownership model,
property owners wishing to sell an ADU will need to notify their utility provider and establish a
homeowners’ association responsible for overseeing property maintenance. ADUs tend to be
more affordable than a typical single-family home. By permitting the independent sale of
ADUs, the City of Berkeley can increase the available stock of entry-level homeownership
opportunities. Further, ADU condominium conversion purchases are eligible for federally
guaranteed mortgages, easing financing opportunities for homebuyers." AB1033 not only
helps households seeking entry-level homeownership opportunities, it can also help existing
homeowners to age in place by providing lump-sum resources from an ADU sale.

1 Casita Coalition and Reuben, Junius & Rose LLP: AB 1033 - How to Implement New State ADU
Condominium Laws, p. 1
https://static1.squarespace.com/static/5f2c2d67c58236227115e0de/t/65397c083ac9fc75cf8701fd/169
8266121029/AB-1033-Casita-Coalition-RJR-ADU-Condos-memo.pdf
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BACKGROUND

California, particularly the Bay Area, faces an ongoing housing crisis, with affordability and
accessibility becoming increasingly challenging for residents. As the state grapples with this
issue, nearly 20 percent of housing units constructed in California today are ADUs, reflecting
the significant contribution that ADUs are making in reducing the housing shortage.?
According to the California Association of Realtors Housing Affordability Index, only 17
percent of households in the state can afford a single-family home, a figure that falls
significantly below the national average.3

The California Legislative Analyst’s Office, a nonpartisan entity, examined the state's
exorbitant housing costs and delineated various factors contributing to it, notably a
pronounced housing shortage, particularly in coastal California.# Since 1980, housing
construction in California has lagged significantly behind both national and historical
averages. Despite a national housing boom in the mid-2000s, California's housing
production remained relatively sluggish. Moreover, merely 10 percent of Berkeley's housing
units were constructed after 1980.5 As construction slowed over time, California's housing
costs escalated, surpassing the national average. Presently, home prices in Berkeley stand
at $1.4 million compared to the national average of $354,000.6

In their report, "Closing California’s Housing Gap," the McKinsey Global Institute proposed
specific measures to alleviate housing insecurity in the state. They recommend tackling
housing scarcity by identifying potential "hot spots" for housing creation, such as areas
within a half-mile radius of transit hubs, underutilized urban lots, and the addition of extra
units to single-family homes.”

While the impact of high housing costs disproportionately affects certain racial and
socioeconomic groups, there is also a noticeable generational divide. The scarcity of
affordable housing near employment opportunities, coupled with mounting student debt, has
resulted in a net worth for young households that is 20 percent lower than that of baby
boomers in 1989 and 40 percent lower than that of Generation X families in 2001.
Additionally, homeownership is increasingly unattainable for younger generations, with
millennials being 8 percent less likely to own homes compared to baby boomers and Gen
Xers.® Nearly half of households aged 18-34 are considered rent-burdened. The Urban

2 Casita Coalition and Reuben, Junius & Rose LLP: AB1033 — How to Implement New State ADU
Condominium Law, p.1
https://static1.squarespace.com/static/5f2c2d67c58236227115e0de/t/65397c083ac9fc75cf8701fd/169
8266121029/AB-1033-Casita-Coalition-RJR-ADU-Condos-memo.pdf

3 Casita Coalition and Reuben, Junius & Rose LLP: AB1033 — How to Implement New State ADU
Condominium Law, p.1
https://static1.squarespace.com/static/5f2c2d67c58236227115e0de/t/65397c083ac9fc75cf8701fd/169
8266121029/AB-1033-Casita-Coalition-RJR-ADU-Condos-memo.pdf

4 California’s High Housing Costs, Causes and Consequences (2015) Legislative Analyst’s Office.
https://lao.ca.gov/reports/2015/finance/housing-costs/housing-costs.aspx

> 2015-2023 Berkeley Housing Element (2014). City of Berkeley.
https://cityofberkeley.app.box.com/s/x7 cfk49voo9hr56iw3exsqogx0w7e6y3

6 Home Values (2024) https://www.zillow.com/home-values/

7 Woetzel,J., Mischke, J., Peloquin, S., and Weisfield, D. (2016, October). A Toolkit to Close
California’s Housing Gap: 3.5 Million Homes by 2025. McKinsey Global Institute:
https://www.mckinsey.com/~/media/mckinsey/industries/public%20and%20social%20sector/our%20in
sights/closing%20californias%20housing%20gap/closing-californias-housing-gap-full-report.pdf

8 Grabar, Henry. (2019). | Got Mine. Slate Magazine.
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Institute conducted an extensive study on the barriers to millennial homeownership and
recommended a series of policy changes, with a key recommendation being the alteration of
land use and zoning restrictions, particularly in areas with rigid housing supply.®

Furthermore, moderate-income earners often find themselves unable to access Below
Market Rate (BMR) housing, exacerbating the issue. Naturally affordable housing options,
such as ADUs, often offer a pathway to more affordable living. An analysis by the Terner
Center revealed that 58 percent of ADU owners rented their units at below-market-rate rent.
Due to their smaller size and/or cost-effective construction, ADUs frequently provide more
affordable options for both owners and renters compared to single-family homes."°

FISCAL IMPACT

Staff time to amend the Berkeley Municipal Code to eliminate mention of sales restrictions as
they pertain to ADUs and to prepare an ordinance allowing ADU sales separate from the
main unit(s).

ENVIRONMENTAL SUSTAINABILITY

The recommendation to promote ADUs has significant implications for environmental
sustainability, particularly through the concept of infill housing, especially near transit hubs.
By encouraging the construction of ADUSs, cities can capitalize on existing infrastructure and
minimize urban sprawl by using underutilized parcels within established neighborhoods. This
approach to infill housing not only optimizes land use but also reduces the need for further
development on undeveloped land, preserving natural habitats and open spaces.!
Moreover, situating ADUs near transit promotes alternative modes of transportation, such as
walking, biking, or public transit, thus reducing reliance on cars and lowering greenhouse gas
emissions associated with commuting. Overall, the strategic implementation of ADUs as infill
housing near transit contributes to a more sustainable urban environment, aligning with
efforts to combat climate change and promote eco-friendly living practices.

Expanding housing options plays a crucial role in addressing environmental concerns,
aligning with the City of Berkeley's Climate Action Plan. Researchers from the University of
California have developed a climate policy tool for local governments to evaluate policies'

https://slate.com/business/2019/05/californiahousing-crisis-boomer-gerontocracy.html

9 Choi, j., Zhu, J., Goodman, L., Ganesh, B., and Strochak, S. (July 2018). Millennial Homeownership.
The Urban Institute.
https://www.urban.org/sites/default/files/publication/98729/millennial_homeownership.pdf

10 Garcia, D. (2017). ADU Update: Early Lessons and Impacts of California’s State and Local Policy
Changes. Terner Center for Housing Innovation. https://ternercenter.berkeley.edu/research-and-
policy/adu-update-early-lessons-and-impacts-of-californias-state-and-local-policy-changes/

" The Environmental Center September 24, 2020 Blog Post: Accessory Dwelling Units: A Sustainable
Housing Solution: https://envirocenter.org/accessory-dwelling-units-a-sustainable-housing-
solution/#:~:text=Since %20these%20units%20tend%20to,more %20sustainable%20and%20livable %2

Ocommunity.
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4
effectiveness in reducing carbon footprints. Their study of 700 cities revealed that infill
housing has the most significant impact.'?

CONTACT PERSON

Councilmember Rashi Kesarwani, District 1 (510) 981-7110

Attachments:

Casita Coalition and Reuben, Junius & Rose LLP: AB 1033 - How to Implement New State
ADU Condominium Law. Pages 3-5 include required text in ADU condominium ordinances —
Cal. Govt. Code Section 65852.2(a)(10)

2 Jones, C, Wheeler, S, and Kammen, D. (2018) California Local Government Climate Policy Tool.
Cool Climate Network. https://coolclimate.berkeley.edu/ca-scenarios/index.html
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AB1033 - HOW TO IMPLEMENT NEW STATE ADU CONDOMINIUM LAW

Today, nearly 20% of housing units built in California are accessory dwelling units
(“ADUS”). According to the California Association of Realtors Housing Affordability
Index, only 17% of households can afford a single-family home, less than half of the
national average. In many States across the country, ADU condo conversion projects
are re-enabling a generation of home buyers to live in the communities of their choice
near work and family. The State of Washington recently required all local agencies
to allow conversions of a primary unit and ADU to condominiums for sale.
Consequently, in Seattle and Portland 40% to 50% of ADUs constructed are sold as
condominiums to new homebuyers, where they are bought for approximately half the
value of a stand-alone single-family home. Such ADU condo conversion purchases are
eligible for federally guaranteed mortgages, making them easy to finance for ordinary
homebuyers.

The California State Legislature recently adopted a new law, AB1033, that creates
affordable options for homeownership by allowing ADU’s to be sold separately from a
primary unit. AB1033 removes the previous State law prohibition against mapping
and selling a single-family home and its ADU as condominiums. Even though this
prohibition on condo conversion has been eliminated, it is up to Local Agencies to
amend their codes to allow these entry-level home ownership opportunities.

WHAT NEEDS TO BE DONE TO ALLOW SALE OF ADUS?

Respecting local control, the Legislature left it up to Local Agencies to amend their
municipal code(s) to allow these entry-level home ownership opportunities through
the sale of ADUs. The Casita Coalition and Reuben, Junius, and Rose, LLP have
developed this guidance to encourage your Local Agency to make the following
changes to your code(s), procedures and policies to re-enable Californians priced out
of many of our communities to once again have a dream of buying a home by enabling
more naturally-affordable condominiums for sale.

RECOMMENDED STEPS TO IMPLEMENT SALE OF ADUS

1. Eliminate Sale Restrictions. Remove all provisions in your municipal code
that prohibits the sale or other conveyance of an ADU. These restrictions are
typically included in local Condominium Codes and Zoning Codes.
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2. Adopt Legislation Expressly Allowing ADU Sales. To align local rules
with State law, adopt changes to the municipal code that allow conversion of a
home and its ADU into condominiums subject to the requirements of the Davis-
Stirling Common Interest Development Act (Cal. Civ. Code Sec. 4400-6150.)
Appropriate amendment text will differ depending on the existing municipal
code, but AB1033 requires a list of express provisions be included in such local
ordinance, attached at the end of this document.

3. Publish ADU Checklists. Provide a comprehensive checklist for any ADU
building permit and for ADU condominium/subdivision projects, indicating
Subdivision Map Act compliance and lender subordination information.

4. First Right of Offer to Owner Occupants. To further encourage new
homeownership, consider including a condition of approval for establishing
condominiums of a primary unit and ADU giving a first right of offer for a
period of 45 days on publicly accessible databases, e.g., MLS, to buyers
indicating an intent to live in the property (either themselves or their
immediate family). To avoid issues with lenders, however, do not require owner
occupancy.

5. Create “Grow Homeownership” Program. Establish a program with
dedicated staff that expedites ADU condominium processing with first
comments to be issued within 45 days of submission of a complete application.
e (Consider waiving or reducing application and impact fees otherwise applied

to condominiums.
e The Grow Homeownership Program could be paired with other funding
programs your jurisdiction may have, e.g., through SB2 (2017) funds.

If you have any questions or would like to discuss any of the above, please do not
hesitate to reach out to Justin A. Zucker from Reuben, Junius & Rose, LLP at
415.656.6489 or jzucker@reubenlaw.com.
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AB1033 - Required Text in ADU Condominium Ordinances - Cal. Govt. Code
Sec. 65852.2(a)(10)

(A) The condominiums shall be created pursuant to the Davis-Stirling Common
Interest Development Act (Part 5 (commencing with Section 4000) of Division 4 of
the Civil Code).

(B) The condominiums shall be created in conformance with all applicable objective
requirements of the Subdivision Map Act (Division 2 (commencing with Section
66410)) and all objective requirements of a local subdivision ordinance.

(C) Before recordation of the condominium plan, a safety inspection of the accessory
dwelling unit shall be conducted as evidenced either through a certificate of
occupancy from the local agency or a housing quality standards report from a building
inspector certified by the United States Department of Housing and Urban
Development.

(D) (i) Neither a subdivision map nor a condominium plan shall be recorded with the
county recorder in the county where the real property is located without each
lienholder’s consent. The following shall apply to the consent of a lienholder:

(I) A lienholder may refuse to give consent.

(II) A lienholder may consent provided that any terms and conditions required by the
lienholder are satisfied.

(ii) Prior to recordation of the initial or any subsequent modifications to the
condominium plan, written evidence of the lienholder’s consent shall be provided to
the county recorder along with a signed statement from each lienholder that states
as follows:

“(Name of lienholder) hereby consents to the recording of this condominium plan in
their sole and absolute discretion and the borrower has or will satisfy any additional
terms and conditions the lienholder may have.”

(iii) The lienholder’s consent shall be included on the condominium plan or a separate
form attached to the condominium plan that includes the following information:

(I) The lienholder’s signature.
(II) The name of the record owner or ground lessee.
(IIT) The legal description of the real property.

(IV) The identities of all parties with an interest in the real property as reflected in
the real property records.
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(iv) The lienholder’s consent shall be recorded in the office of the county recorder of
the county in which the real property is located.

(E) The local agency shall include the following notice to consumers on any accessory
dwelling or junior accessory dwelling unit submittal checklist or public information
issued describing requirements and permitting for accessory dwelling units, including
as standard condition of any accessory dwelling unit building permit or condominium
plan approval:

"NOTICE: If you are considering establishing your primary dwelling unit and
accessory dwelling unit as a condominium, please ensure that your building
permitting agency allows this practice. If you decide to establish your primary
dwelling unit and accessory dwelling unit as a condominium, your
condominium plan or any future modifications to the condominium plan must
be recorded with the County Recorder. Prior to recordation or modification of
your subdivision map and condominium plan, any lienholder with a lien on your
title must provide a form of written consent either on the condominium plan,
or on the lienholder’s consent form attached to the condominium plan, with
text that clearly states that the lender approves recordation of the
condominium plan and that you have satisfied their terms and conditions, if
any.

In order to secure lender consent, you may be required to follow additional
lender requirements, which may include, but are not limited to, one or more
of the following:

(a) Paying off your current lender.

You may pay off your mortgage and any liens through a refinance or a new
loan. Be aware that refinancing or using a new loan may result in changes to
your interest rate or tax basis. Also, be aware that any subsequent modification
to your subdivision map or condominium plan must also be consented to by
your lender, which consent may be denied.

(b) Securing your lender’s approval of a modification to their loan collateral
due to the change of your current property legal description into one or more
condominium parcels.

(c) Securing your lender’s consent to the details of any construction loan or
ground lease.

This may include a copy of the improvement contract entered in good faith
with a licensed contractor, evidence that the record owner or ground lessee
has the funds to complete the work, and a signed statement made by the
record owner or ground lessor that the information in the consent above is true
and correct.”
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(F) If an accessory dwelling unit is established as a condominium, the local
government shall require the homeowner to notify providers of utilities, including
water, sewer, gas, and electricity, of the condominium creation and separate
conveyance.

(G) (i) The owner of a property or a separate interest within an existing planned
development that has an existing association, as defined in Section 4080 of the Civil
Code, shall not record a condominium plan to create a common interest development
under Section 4100 of the Civil Code without the express written authorization by the
existing association.

(if) For purposes of this subparagraph, written authorization by the existing
association means approval by the board at a duly noticed board meeting, as defined
in Section 4090 of the Civil Code, and if needed pursuant to the existing association’s
governing documents, membership approval of the existing association.

(H) An accessory dwelling unit shall be sold or otherwise conveyed separate from the
primary residence only under the conditions outlined in this paragraph or pursuant
to Section 65852.26.








