
 
Office of the City Manager 

2180 Milvia Street, Berkeley, CA 94704 ● Tel: (510) 981-7000 ● TDD: (510) 981-6903 ● Fax: (510) 981-7099 
E-Mail: manager@berkeleyca.gov  Website: https://berkeleyca.gov/ 

 
 
July 25, 2025 
 
To: Honorable Mayor and Members of the City Council 

From: Paul Buddenhagen, City Manager 

Re: Response to Affordable Housing Overlay Referral  

 
SUMMARY 
 
In 2021, the City Council adopted a referral, authored by Councilmember Taplin, to 
analyze an affordable housing overlay (AHO; see Attachment 1). The referral sought to 
explore the potential for a zoning overlay to incentivize the development of 100% 
affordable housing citywide by streamlining the approval process, exceeding standards 
set in existing State law at the time, and reducing barriers to affordable housing 
production.  
 
Since the referral, there have been significant changes to State housing laws, 
particularly through updates to the State Density Bonus law (SDB), and the passage of 
new legislation to encourage affordable housing projects consistent with the intent of the 
2021 City Council referral. These state-level changes effectively achieve the goals of 
the AHO referral.  
 
This memo will describe how these state-level changes address and exceed the goals 
included in the AHO referral. Staff conclude that no further action by the City is 
necessary to achieve the goals of the AHO referral.   
 
AFFORDABLE HOUSING OVERLAY REFERRAL REQUEST (2021) 

The 2021 referral directed staff to develop an AHO which would: 

1. Exceed standards set in AB 1763 (2019) with additional height and density 
incentives, including waivers and modification similar to SDB law;   

2. In the R-1, R-1A, R-2, R-2A and MU-R districts, provide additional density 
bonus, waive limits on FAR, and allow up to 80% lot coverage;  

3. In the R-3, R-4 and all C districts, provide an additional density bonus, waive 
limits on FAR, and allow up to 80% lot coverage;  
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4. Create General Plan amendments that allow for 100% affordable projects to 
increase densities while avoiding inconsistencies with the General Plan;  

5. Require skilled and trained workforce requirements for projects of 50,000 
square feet or more; 

6. Exempt historic landmarks and parcels in fire zones from any streamlining 
provisions; 

7. Develop objective design standards for projects to be eligible for ministerial 
approval. These design standards should include architecture, massing, 
neighborhood context, open space, color, finishes, public art, and environmental 
sustainability; and 

8. For projects with fewer than 150 units that are consistent with the objective 
design standards, the City shall review and approve the development 
application within 90 days of submission.    

AHO REFERRAL AND SUBSEQUENT STATE LAW AND POLICY CHANGES 
 
Since the AHO referral, several State legislative updates have significantly expanded 
incentives for 100% affordable housing projects, exceeding many of the provisions 
originally proposed in the referral. 
Development Standards (Referral Items 1, 1a, and 1b) 
Figure 1 at the end of this memo compares the benefits granted under AB 1763 (2019), 
the additional incentives proposed in the AHO referral, and the enhanced benefits 
provided by subsequent State laws, specifically AB 2345 (2020), AB 2334 (2022), and 
AB 1287 (2023). Cells highlighted in gray indicate benefits that exceed AB 1763, 
thereby meeting the intent of the AHO referral. 
 
These State law changes have effectively addressed, and in many cases surpassed, 
the goals of the AHO referral by allowing greater height, increased density, and 
additional waivers and concessions.  
 

• Waivers. AB 1763 included a limited number of waivers for 100% affordable 
projects. AB 2345 (2020), AB 2334 (2022) and AB 1287 (2023) all included 
provisions for unlimited waivers for 100% affordable projects. These waivers 
permit a reduction or modification of development standards or regulations that 
would otherwise make a project physically infeasible.  

 
• Incentives and Concessions: AB 1763 included four incentives/concessions for 

100% affordable projects. AB 1287 (2023) included five incentives/concessions 
for 100% affordable projects. Incentives and concessions permit a reduction or 
modification of development standards or regulations that would otherwise make 
a project economically infeasible. 
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• Density Bonus: AB 1763 included a density bonus of 35% for affordable housing 
projects. AB 2334 (2022) increased to 80% the density bonus for 100% 
affordable projects, and AB 1287 (2023) allowed density bonuses beyond 80% 
for 100% affordable projects. 

 
• Height. AB 1763 provided additional height of up to 3 additional stories (or 33 ft) 

for 100% affordable projects that are within a half mile of transit. Both AB 2334 
(2022) and AB 1287 (2023) expanded the areas eligible for the additional 3 
stories or 33 feet in height to all “very low vehicle travel areas” in Berkeley. These 
areas include many areas beyond a half mile from transit (see Figure 2).   

 
While State legislation has not included increases in the additional height for 
100% affordable projects, it should be noted that waivers or concessions can be 
applied to height restrictions. Such a waiver or concession could be applied to a 
project anywhere in the city (not just to those within a “very low vehicle travel 
area”). 
 

• Maximum Density. AB 1763 included a provision which removed any maximum 
density limit for 100% affordable projects located ½ mile from transit. Both AB 
2334 (2022) and AB 1287 (2023) expanded the areas excluded from maximum 
density restrictions to all “very low vehicle travel areas” in Berkeley. These areas 
include many areas beyond a half mile from transit (see Figure 2).   

 
It should be noted that waivers or concessions can be applied to density 
restrictions. Such a waiver or concession could be applied to a project anywhere 
in the city (not just to those within a “very low vehicle travel area”). 
 

• Lot Coverage. The AHO referral included direction to adopt an 80% maximum lot 
coverage standard for 100% affordable projects. Waivers or concessions can be 
applied to maximum lot coverage requirements. The Middle Housing zoning 
changes also included an increase in maximum lot coverage to 60% for parcels 
currently zoned R-1, R-1A, R-2, R-2A and MU-R (R-3 and R-4 zones were not 
included in the Middle Housing zoning changes).  

 
General Plan Amendments (Referral Item 1c) 

The AHO referral asked staff to “create General Plan amendments that allow for 100% 
affordable qualifying projects to increase density while avoiding inconsistencies with 
General Plan densities.” This presumably was suggested to ensure that a 100% 
affordable project could not be challenged due to inconsistency with the General Plan. 
While the state General Plan Guidelines require General Plans to contain land use 
designation descriptions that include typical heights and densities, these descriptions do 
not control development on individual parcels. The Land Use Element of Berkeley’s 
General Plan states: 
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Because the General Plan land use classifications describe a range of land uses and 
development intensities in a relatively large area, they are not intended to be used as 
standards to determine the maximum allowable density on a specific parcel. Allowable 
densities and uses in each zoning district are established in the more detailed and 
specific Zoning Ordinance.   

As noted above, AB 1287 (2023) includes both an 80% to 100% density bonus for 
100% affordable housing projects, and unlimited densities for such projects in “very low 
vehicle travel areas.” It also specifically indicates that “the granting of density bonus 
shall not require, or be interpreted, in and of itself, to require a general plan 
amendment.” Therefore, staff concludes that 100% affordable projects would not be at 
risk of a challenge based on General Plan inconsistency. 
Staff has reviewed the City’s General Plan and found no inconsistencies that would 
prohibit or create barriers to the development of affordable housing. The existing 
policies support increased housing production, especially affordable housing. 
 
Workforce Housing (Referral Item 1d) 
The AHO referral asked staff to create “skilled and trained workforce standards as 
defined by SB 7, for qualifying projects with at least 50,000 square feet of total floor 
area.” 
 
In May 2023, City Council adopted Chapter 13.107, Helping Achieve Responsible 
Development with Healthcare and Apprenticeship Training Standards (HARD HATS) 
Ordinance, which requires a skilled and trained workforce for projects with 50,000 
square feet or more.  
 
CONCLUSION 
 
Given these legislative updates, staff’s research findings, and City Council’s action on 
HARDHATS, staff have determined that work on the Affordable Housing Overlay 
referral is now completed, as its objectives have been effectively addressed through 
state and local laws, and there are no General Plan barriers to affordable housing 
development.  
 
 
Attachments:  Affordable Housing Overlay Referral (City Council meeting of 11/11/21) 
 
cc: David White, Deputy City Manager 
 Jordan Klein, Planning Director 

Jenny Wong, City Auditor  
Farimah Brown, City Attorney  
Mark Numainville, City Clerk  
Matthai Chakko, Assistant to the City Manager  
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Figure 1: Changes to State Density Bonus Law for 100% Affordable Projects, 
2019-2023  

 AB 1763 
(2019) 

AB 2345 
(2020) 

Council 
Referral 
(2021) 

AB 2334 
(2022) 

AB 1287 
(2023) 

Density Bonus 35% 50% Exceed  
AB 1763  
(more than 
35%) 

80% Stackable 
beyond 
80% 

Incentives/Concessions 4  4  Exceed AB 
1763  
(more than 
4) 

4  5 

Waivers Limited 
Waivers  

Unlimited 
Waivers 

Unlimited 
Waivers 
 

Unlimited 
Waivers 
 

Unlimited 
Waivers 
 

Height Increase 3 
additional 
stories or 
33 ft if ½ 
mile from 
transit 

3 additional 
stories or 33 
ft if ½ mile 
from transit 

Exceed AB 
1763 
(3 stories or 
33 ft if less 
than ½ mile 
from transit) 

3 additional 
stories or 33 
ft if in “very 
low vehicle 
travel area” 

3 additional 
stories or 
33 ft if in 
“very low 
vehicle 
travel area” 

Maximum Density No limits if 
½ mile 
from 
transit 

No limits if ½ 
mile from 
transit 

Exceed AB 
1763 
(no limits if 
more than 
½ mile from 
transit) 

No limits if in 
“very low 
vehicle 
travel area” 

No limits if 
in “very low 
vehicle 
travel area” 

Lot Coverage 
R-1, R-1A, R-2, R-2A, R-
3, R-4 and MU-R 

Not 
mentioned 

Not 
mentioned 

80%  Not 
mentioned 

Not 
mentioned 
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Figure 2 
Very Low Vehicle Travel Areas 

(Areas in Green)  
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