
DATE PAGE # of 
pages

A

1 ZAB materials: staff report and attachments 6/11/2020 1 103

B

2 ZAB captioner's record 6/11/2020 104 31

C

3 Notice of Violation from Code Enforcement Unit 5/10/2018 135 2

4 Application materials 9/7/2018 137 34

5 Welcome letter 9/19/2018 171 1

6 Revised welcome letter 9/21/2018 172 1

7 Incomplete letter 10/5/2018 173 2

8 Combined application materials for posting on web 10/5/2018 175 38

9 Email from planner regarding additional Notice of Violation fees 10/19/2018 213 5

10 Resubmittal: mark up for required dimensions on survey 11/18/2018 218 1

11 Resubmittal 12/5/2018 219 64

12 Resubmittal: survey 1/9/2019 283 1

13 Incomplete letter 2/8/2019 284 8

14 Electronic submittal 4/8/2019 292 5

15 Incomplete letter 5/8/2019 297 1

16 Resubmittal: site plan 6/5/2019 298 1

17 Incomplete letter 7/2/2019 299 2

18 Additional invoice voided 7/2/2019 301 2

19 Drawing mark ups for parking space 7/28/2019 303 1

20 Enlarged site plan 8/5/2019 304 2

21 Resubmittal: site plan 8/13/2019 306 2

22 Resubmittal: site plan (2) 8/13/2019 308 2

23 Balance statement 8/26/2019 310 1

24 Email from planner to applicant 8/27/2019 311 2

25 Resubmittal 9/17/2019 313 10

26 Email to applicant requesting additional information 10/28/2019 323 4

27 Resubmittal 11/20/2019 327 21

28 Resubmittal: tabulation form 11/27/2019 348 5

29 Email from planner to applicant for plan revision 12/3/2019 353 4

30 Final corrected plans 12/3/2019 357 4

31 Scanned trace for parking 12/3/2019 361 3

32 Site plan revisions 12/3/2019 364 4

33 Amended variance statement 12/4/2019 368 6

34 Request for refund 2/13/2020 374 1

35 Notice of Administrative Decision postcard notice with mailing list 2/25/2020 375 3

INDEX TO ADMINISTRATIVE RECORD

1346 ORDWAY STREET

Prepared: September 18, 2020

Administrative Use Permit #ZP2018-0174

REMAINDER OF ADMIN RECORD

CAPTIONER'S RECORD and minutes of all hearings

DOCUMENT

STAFF REPORTS

Attachment 6 - Index 



36 Notice of Administrative Decision 2/25/2020 378 18

37 Appeal of Notice of Administrative Decision from Lawrence Hickman 3/17/2020 396 28

38 Notice of Public Hearing postcard notice with mailing list 5/28/2020 424 5

39 Notice of Public Hearing poster 5/28/2020 429 4

40 ZAB Notice of Decision 6/16/2020 433 18

41 Appeal of ZAB Notice of Decision from Lawrence Hickman 6/30/2020 451 42

42 Letter to Zoning Adjustments Board from Jennie Durant and Keki Burjorjee 6/30/2020 493 11

Attachment 6 - Index 



Z O N I N G 

A D J U S T M E N T S 

B O A R D 

S t a f f  R e p o r t

Attachment 7 - Administrative Record 
Page 1 of 503



Attachment 7 - Administrative Record 
Page 2 of 503



Attachment 7 - Administrative Record 
Page 3 of 503



Attachment 7 - Administrative Record 
Page 4 of 503



Attachment 7 - Administrative Record 
Page 5 of 503



Attachment 7 - Administrative Record 
Page 6 of 503



Attachment 7 - Administrative Record 
Page 7 of 503



No legal off-street parking

Attachment 7 - Administrative Record 
Page 8 of 503



Attachment 7 - Administrative Record 
Page 9 of 503



Attachment 7 - Administrative Record 
Page 10 of 503



Attachment 7 - Administrative Record 
Page 11 of 503



Attachment 7 - Administrative Record 
Page 12 of 503



Attachment 7 - Administrative Record 
Page 13 of 503



Attachment 7 - Administrative Record 
Page 14 of 503



Attachment 7 - Administrative Record 
Page 15 of 503



Attachment 7 - Administrative Record 
Page 16 of 503



Attachment 7 - Administrative Record 
Page 17 of 503



Attachment 7 - Administrative Record 
Page 18 of 503



Attachment  1 

F i n d i n g s  a n d  C o n d i t i o n s 
F E B R U A R Y 2 5 , 2 0 1 9

1947 Center Street, 2nd Floor, Berkeley, CA  94704    Tel: 510.981.7410    TDD: 510.981.7474    Fax: 510.981.7420
E-mail: planning@ci.berkeley.ca.us

1346 Ordway Street

Administrative Use Permit #ZP2018-0174 for additions on an approximately 
4,480 sq. ft. lot with an existing one-story approximately 1,152 sq. ft. single 
family dwelling. The scope of work includes: 1) legalize a 9 ft. tall wood 
fence and 14 ft. tall hedge within north and south side setbacks; 2) legalize 
a 128 sq. ft., 12 ft. 2 in. tall habitable accessory building within the required 
side and rear setbacks; 3) legalize an approximately 9 ft. tall, 5 ft. X 21 ft. 
trellis located at 3 in. from the south side property line; 4) locate the off-
street parking space within the front yard; and 5) eliminate the required 2 ft.
landscaped strip that separates the uncovered off-street parking space 
from the adjacent property line. 

PERMITS APPROVED
Administrative Use Permit, under Berkeley Municipal Code (BMC) Section 23B.52.010 for
Reasonable Accommodation for Fair Access to Housing;
Administrative Use Permit, under BMC Section 23D.08.005.A1 to construct a habitable
accessory building;
Administrative Use Permit, under BMC Section 23D.08.020.A to construct a habitable
accessory building that is over 10 ft. in average height within 4 ft. of the property line;
Administrative Use Permit, under BMC Section 23D.08.020.B to construct a habitable
accessory building that is over 12 ft. in average height within 4 to 10 ft. of the property
line; and
Administrative Use Permits, under BMC Section 23D.08.060.A2 for construction of
accessory structures.

PERMITS DENIED
Administrative Use Permit, under BMC Section 23D.08.060.B legalize a boundary fence
over 6 ft. in height.

I. CEQA FINDINGS
1. The project is categorically exempt from the provisions of the California Environmental

Quality Act (CEQA, Public Resources Code §21000, et seq. and California Code of
Regulations, §15000, et seq.) pursuant to CEQA Guidelines Section 153301 of the CEQA
Guidelines (“Existing Facilities”).

2. Furthermore, none of the exceptions in CEQA Guidelines Section 15300.2 apply, as
follows: (a) the site is not located in an environmentally sensitive area, (b) there are no
cumulative impacts, (c) there are no significant effects, (d) the project is not located near
a scenic highway, (e) the project site is not located on a hazardous waste site pursuant to
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Government Code Section 65962.5, and (f) the project would not affect any historical 
resource.

II. FINDINGS FOR APPROVAL
1. As required by BMC Section 23B.28.050.A, the project, under the circumstances of this 
particular case existing at the time at which the application is granted, would not be 
detrimental to the health, safety, peace, morals, comfort, and general welfare of the persons 
residing or working in the neighborhood of such proposed use or be detrimental or injurious 
to property and improvements of the adjacent properties, the surrounding area or 
neighborhood, or to the general welfare of the City because:

A. The subject property is equal to or below the Single Family Residential District (R-1A) 
standards (BMC Section 23D.20.070) for density, height, setbacks, maximum lot 
coverage, usable open space (1 dwelling on a lot where 1 dwelling is allowed; 32% lot 
coverage where 40% maximum lot coverage is allowed; and the subject property 
preserves well beyond 400 sq. ft. of required usable open space). One off-street parking 
space within the front setback is allowed to comply with BMC Section 23B.52.010 for 
Reasonable Accommodation for Fair Access to Housing. The project would legalize 
construction of an accessory building in the rear and side yards which is consistent with 
the single-family use of the subject property, functions as an extension of the main 
dwelling, is accessory to the residential use, and is not used as a separate dwelling. The 
accessory building is located outside required front and north side setbacks. Despite the 
fact that the accessory building projects a few inches into rear and south side setbacks, 
it is not anticipated to create significant changes to the existing sunlight conditions in the 
immediate vicinity of the project due to its location and limited scale. The project would 
also legalize a 14 ft. tall hedge within the north and south side yards in addition to a 9 ft. 
tall, 21 ft. X 5 ft. trellis, located 3 in. from the south property line and 30 ft. from the rear 
property line. The proposed, hedge and the trellis are small in scale and are not 
expected to create significant impact to sunlight, air and view for the surrounding 
neighborhood. 

B. Privacy, sunlight, air & view:

Accessory building: The 128 sq. ft. accessory building functions as an office, which is 
a quiet activity, and is subject to condition of approval #14 that requires that a “Notice 
of Limitation of Use” be placed on the deed to the property. This deed restriction 
prohibits the use or conversion of this habitable accessory building to a dwelling unit 
unless authorized by an applicable permit.

The accessory building preserves privacy for abutting residences because the entry 
point (located on the east elevation) faces the main dwelling and while windows are 
located on south and west elevations, they are small in size and the existing 
vegetation on the side and rear property lines screen the adjacent properties.  

The accessory building is found to be consistent with the existing development and 
building-to-building separation pattern – or air – in this R-1A neighborhood. It is 
separated from the main building on the neighboring property at 1333 Hopkins Street 
(to the south) by approximately 50 ft. and from its detached accessory structure 
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(Garage) by approximately 17 ft. This accessory building is separated from the 
building on neighboring property at 1327 Hopkins (also to the south) by approximately 
33 ft.; from the building on the neighboring property at 1341 Peralta Avenue (to the 
west) by approximately 56 ft.; from the building at neighboring property at 1344 
Ordway Street (to the north) by approximately 17 ft.; and from the main dwelling on 
the subject lot by more than 40 ft. 

The accessory building is located at approximately 8 ft. 6 in. from the side property 
line to the north; about 56 ft. from front property line to the east; 3 ft. 7 in. to 3 ft. 9 in.
from side property line to the south; and 4 ft. 1 in. to 4 ft. 3 in. from the rear property 
line to the west. The accessory building is one story in a district that permits three 
story main buildings.  It is not taller than the main dwelling on the subject lot nor 
adjacent properties. Due to location and scale, this accessory building does not create 
significant changes to existing sunlight conditions in the vicinity of the project. 

The accessory building’s maximum height is 12 ft. 2 in. which is lower than the main 
dwelling and all abutting buildings. This low roof height and the generally flat 
topography of the area will ensure that this building would not obstruct or significantly 
reduce any prominent views that may exist for surrounding neighbors, such as a view 
of Golden Gate or Bay Bridge, the Downtown San Francisco skyline, the bay, or 
Treasure Island as defined in BMC Chapter 23F.04. 

Trellis:
While the 105 sq. ft. 9 ft. tall trellis is located at 3 in. from the south side property line, it
matches the neighbor’s abutting garage in height and length. Additionally, this structure 
is designed with well-spaced members (1 ft. 9 in. between wood members) which allows 
for passage of air and light and hence is not expected to create light and air impacts to 
the nearest property at 1333 Hopkins Street. 

Hedge:
Since the hedge is more than 8 ft. from the nearest abutting property to the south and 
are light penetrable, it is not expected to significantly obstruct sunlight, air, and views for 
this neighborhood.
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2. BMC Section 23B.52.010 for Reasonable Accommodations, provides that it is the 
policy of the City to comply with the Federal Fair Housing Act, the Americans with 
Disabilities Act and the California Fair Employment and Housing Act to provide 
reasonable accommodation by modifying the application of its zoning and 
subdivision regulations for persons with disabilities seeking fair access to housing. 
Therefore, the City will allow the establishment of a front yard off-street parking space 
1 ft. 4 in. from the front property line where 20 ft. is required, and 8 in. from the side 
property line where 2 ft. is required because:

A. The parking pad will provide fair access to the home of the applicant who has lived 
there for 4 years and needs an accessible off-street parking space due to a disability
as defined by the Fair Employment and Housing Act of 1959, codified as 
Government Code §§12900 – 12996;  

B. The Berkeley Zoning Ordinance allows a person to request a reasonable 
accommodation in the form of modification in the application of a zoning law that acts 
as a barrier to fair housing access. According to Section 23D.12.080.B, no portion of 
an off-street parking space may be located in a required front yard unless such 
location is authorized by an AUP and approved by the Traffic Engineer. Additionally, 
Section 23D.12.080.E requires that all paved areas for off-street parking spaces and
driveways be separated from any adjacent interior side lot line by a landscaped strip 
at least two feet wide. In this case the modification will apply to: 1) Section 
23D.12.080.B in order to allow a new off-street parking space to be created within 
the required front yard setback; and to 2) Section 23D.12.080.E in order to allow 
elimination of the required two feet wide landscaped strip. Therefore, allowing a front 
yard parking space without a two feet landscaped strip is considered a modification 
in zoning policy for reasonable accommodation for fair housing access; and  
  

C. Due to the City’s current practice of not permitting a front yard parking space without 
a two-foot wide landscaped strip, Condition #11 has been added to this permit 
requiring the restoration of the front yard and restoration of rear or side off-street 
parking space, if the property is sold, the tenant with medical condition moves out or 
the disability no longer prevents accessible access.  

III. FINDINGS FOR DENIAL
As required by BMC Section 23D.08.060, no fence or other unenclosed accessory 
structure located on a property line or within the required yard area for a main building 
may exceed six feet in height at any point, unless so authorized by an AUP.  The existing
6 ft. to 8 ft. tall wood fence (proposed to become a 8 ft. to 9 ft. tall. wood fence by adding
a 2-3 ft. wood lattice above) separates the subject property from the neighbor’s property 
to the south. Based on the property survey submitted by the applicant, it appears that 
the existing fence is located on the neighbor’s property. Fences are usually a shared 
responsibility between neighbors. In this case, because the fence is located outside the 
subject property lot line and on the neighbor’s property at 1333 Hopkins Street and the 
neighbor has objected, a recommendation for approval cannot be made by staff. 
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STANDARD CONDITIONS

The following conditions, as well as all other applicable provisions of the Zoning Ordinance, 
apply to this Permit:

1. Conditions Shall be Printed on Plans
The conditions of this Permit shall be printed on the second sheet of each plan set submitted 
for a building permit pursuant to this Use Permit, under the title ‘Use Permit Conditions’. 
Additional sheets may also be used if the second sheet is not of sufficient size to list all of 
the conditions. The sheet(s) containing the conditions shall be of the same size as those 
sheets containing the construction drawings; 8-1/2” by 11” sheets are not acceptable.

2. Applicant Responsible for Compliance with Conditions
The applicant shall ensure compliance with all of the following conditions, including 
submittal to the project planner of required approval signatures at the times specified.  
Failure to comply with any condition may result in construction being stopped, issuance of 
a citation, and/or modification or revocation of the Use Permit.

3. Uses Approved Deemed to Exclude Other Uses (BMC Section 23B.56.010)
A. This Permit authorizes only those uses and activities actually proposed in the 

application, and excludes other uses and activities.
B. Except as expressly specified herein, this Permit terminates all other uses at the location 

subject to it.

4. Modification of Permits (BMC Section 23B.56.020)
No change in the use or structure for which this Permit is issued is permitted unless the 
Permit is modified by the Zoning Officer. 

5. Plans and Representations Become Conditions (BMC Section 23B.56.030)
Except as specified herein, the site plan, floor plans, building elevations and/or any 
additional information or representations, whether oral or written, indicating the proposed 
structure or manner of operation submitted with an application or during the approval 
process are deemed conditions of approval. 

6. Subject to All Applicable Laws and Regulations (BMC Section 23B.56.040)
The approved use and/or construction is subject to, and shall comply with, all applicable 
City Ordinances and laws and regulations of other governmental agencies.  Prior to 
construction, the applicant shall identify and secure all applicable permits from the Building 
and Safety Division, Public Works Department and other affected City divisions and 
departments.

7. Exercised Permit for Use Survives Vacancy of Property (BMC Section 23B.56.080)
Once a Permit for a use is exercised and the use is established, that use is legally 
recognized, even if the property becomes vacant, except as set forth in Standard Condition 
#8, below.
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8. Exercise and Lapse of Permits (BMC Section 23B.56.100)
A. A permit for the use of a building or a property is exercised when, if required, a valid City 

business license has been issued, and the permitted use has commenced on the 
property.

B. A permit for the construction of a building or structure is deemed exercised when a valid 
City building permit, if required, is issued, and construction has lawfully commenced.

C. A permit may be declared lapsed and of no further force and effect if it is not exercised 
within one year of its issuance, except that permits for construction or alteration of 
structures or buildings may not be declared lapsed if the permittee has:  (1) applied for 
a building permit; or, (2) made substantial good faith efforts to obtain a building permit 
and begin construction, even if a building permit has not been issued and/or construction 
has not begun.

9. Indemnification Agreement
The applicant shall hold harmless, defend, and indemnify the City of Berkeley and its 
officers, agents, and employees against any and all liability, damages, claims, demands, 
judgments or other losses (including without limitation, attorney’s fees, expert witness and 
consultant fees and other litigation expenses), referendum or initiative relating to, resulting 
from or caused by, or alleged to have resulted from, or caused by, any action or approval 
associated with the project.  The indemnity includes without limitation, any legal or 
administrative challenge, referendum or initiative filed or prosecuted to overturn, set aside, 
stay or otherwise rescind any or all approvals granted in connection with the Project, any 
environmental determination made for the project and granting any permit issued in 
accordance with the project.  This indemnity includes, without limitation, payment of all 
direct and indirect costs associated with any action specified herein.  Direct and indirect 
costs shall include, without limitation, any attorney’s fees, expert witness and consultant 
fees, court costs, and other litigation fees.  City shall have the right to select counsel to 
represent the City at Applicant’s expense in the defense of any action specified in this 
condition of approval.  City shall take reasonable steps to promptly notify the Applicant of 
any claim, demand, or legal actions that may create a claim for indemnification under these 
conditions of approval.   

ADDITIONAL CONDITIONS IMPOSED BY THE ZONING OFFICER
Pursuant to BMC Section 23B.28.050.D, the Zoning Officer attaches the following additional 
conditions to this Permit:
Prior to Submittal of Any Building Permit: 
10. Project Liaison. The applicant shall include in all building permit plans and post onsite the

name and telephone number of an individual empowered to manage construction-related 
complaints generated from the project.  The individual’s name, telephone number, and 
responsibility for the project shall be posted at the project site for the duration of the project 
in a location easily visible to the public.  The individual shall record all complaints received 
and actions taken in response, and submit written reports of such complaints and actions 
to the project planner on a weekly basis. Please designate the name of this individual 
below:

Project Liaison
Name           Phone #
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11.The parking pad must be removed, and the curb cut in filled if the property is sold, the tenant 
moves out or disability no longer prevents accessible access.

12. Hedge shall not exceed 14 ft. in height.

13.To legalize the construction of the accessory building and trellis, a building permit
application must be submitted within 30-days after the AUP approval.

Prior to Issuance of Any Building Permit: 
14. Accessory Building: All owners of record of the subject property shall sign and record with 

the Alameda County Clerk-Recorder a “Notice of Limitation on Use of Property” (available 
from Land Use Planning Division) and provide a recorded copy thereof to the project 
planner. This Notice of Limitation shall stipulate that no part of this Accessory Building shall 
be used or converted to use as a dwelling unit unless and until permission is requested of 
the City of Berkeley and authorized a Use Permit, Administrative Use Permit, or Zoning 
Certificate, whichever is applicable. This limitation shall include the explicit 
acknowledgment that a full bathroom and cooking facilities may be installed, as long as 
the cooking facilities do not constitute a Kitchen per BMC Chapter 23F.04. This limitation 
may not be revised or removed from this property without the prior written permission of 
the Zoning Officer of the City of Berkeley.

Standard Construction-related Conditions Applicable to all Projects: 
15. Transportation Construction Plan.  The applicant and all persons associated with the 

project are hereby notified that a Transportation Construction Plan (TCP) is required for all 
phases of construction, particularly for the following activities:

Alterations, closures, or blockages to sidewalks, pedestrian paths or vehicle travel 
lanes (including bicycle lanes); 
Storage of building materials, dumpsters, debris anywhere in the public ROW; 
Provision of exclusive contractor parking on-street; or 
Significant truck activity.

The applicant shall secure the City Traffic Engineer’s approval of a TCP.  Please contact 
the Office of Transportation at 981-7010, or 1947 Center Street, and ask to speak to a 
traffic engineer.  In addition to other requirements of the Traffic Engineer, this plan shall 
include the locations of material and equipment storage, trailers, worker parking, a 
schedule of site operations that may block traffic, and provisions for traffic control.  The 
TCP shall be consistent with any other requirements of the construction phase.  

Contact the Permit Service Center (PSC) at 1947 Center Street or 981-7500 for details on 
obtaining Construction/No Parking Permits (and associated signs and accompanying 
dashboard permits).  Please note that the Zoning Officer and/or Traffic Engineer may limit 
off-site parking of construction-related vehicles if necessary to protect the health, safety or 
convenience of the surrounding neighborhood.  A current copy of this Plan shall be 
available at all times at the construction site for review by City Staff.

16. Construction activity shall be limited to between the hours of 8:00 a.m. and 6:00 p.m. on 
Monday through Friday, and between 9:00 a.m. and noon on Saturday.  No construction-
related activity shall occur on Sunday or on any Federal Holiday.
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17. If underground utilities leading to adjacent properties are uncovered and/or broken, the 
contractor involved shall immediately notify the Public Works Department and the Building 
& Safety Division, and carry out any necessary corrective action to their satisfaction.

18. Subject to approval of the Public Works Department, the applicant shall repair any damage 
to public streets and/or sidewalks by construction vehicles traveling to or from the project 
site.

19. All piles of debris, soil, sand, or other loose materials shall be covered at night and during 
rainy weather with plastic at least one-eighth millimeter in thickness and secured to the 
ground.

20. All active construction areas shall be watered at least twice daily, and all piles of debris, 
soil, sand or other loose materials shall be watered or covered.

21. Trucks hauling debris, soil, sand, or other loose materials shall be covered or required to 
maintain at least two feet of board.

22. Public streets shall be swept (preferably with water sweepers) of all visible soil material 
carried from the site.

23. The applicant shall establish and maintain drainage patterns that do not adversely affect 
adjacent properties and rights-of-way.  

24. The applicant shall ensure that all excavation takes into account surface and subsurface 
waters and underground streams so as not to adversely affect adjacent properties and 
rights-of-way.

25. Any construction during the wet season shall require submittal of a soils report with 
appropriate measures to minimize erosion and landslides, and the developer shall be
responsible for following these and any other measures required by the Building and Safety 
Division and the Public Works Department.

26. Halt Work/Unanticipated Discovery of Tribal Cultural Resources. In the event that cultural 
resources of Native American origin are identified during construction, all work within 50 
feet of the discovery shall be redirected. The project applicant and project construction 
contractor shall notify the City Planning Department within 24 hours.  The City will again 
contact any tribes who have requested consultation under AB 52, as well as contact a 
qualified archaeologist, to evaluate the resources and situation and provide 
recommendations.  If it is determined that the resource is a tribal cultural resource and thus 
significant under CEQA, a mitigation plan shall be prepared and implemented in 
accordance with State guidelines and in consultation with Native American groups. If the 
resource cannot be avoided, additional measures to avoid or reduce impacts to the 
resource and to address tribal concerns may be required.

27. Archaeological Resources (Ongoing throughout demolition, grading, and/or construction).
Pursuant to CEQA Guidelines Section 15064.5(f), “provisions for historical or unique 
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archaeological resources accidentally discovered during construction” should be instituted. 
Therefore:
A. In the event that any prehistoric or historic subsurface cultural resources are 

discovered during ground disturbing activities, all work within 50 feet of the resources 
shall be halted and the project applicant and/or lead agency shall consult with a 
qualified archaeologist, historian or paleontologist to assess the significance of the 
find.

B. If any find is determined to be significant, representatives of the project proponent 
and/or lead agency and the qualified professional would meet to determine the 
appropriate avoidance measures or other appropriate measure, with the ultimate 
determination to be made by the City of Berkeley. All significant cultural materials 
recovered shall be subject to scientific analysis, professional museum curation, and/or 
a report prepared by the qualified professional according to current professional 
standards.

C. In considering any suggested measure proposed by the qualified professional, the 
project applicant shall determine whether avoidance is necessary or feasible in light of 
factors such as the uniqueness of the find, project design, costs, and other 
considerations.

D. If avoidance is unnecessary or infeasible, other appropriate measures (e.g., data 
recovery) shall be instituted. Work may proceed on other parts of the project site while 
mitigation measures for cultural resources is carried out.

E. If significant materials are recovered, the qualified professional shall prepare a report 
on the findings for submittal to the Northwest Information Center.

28. Human Remains (Ongoing throughout demolition, grading, and/or construction). In the 
event that human skeletal remains are uncovered at the project site during ground-
disturbing activities, all work shall immediately halt and the Alameda County Coroner shall 
be contacted to evaluate the remains, and following the procedures and protocols pursuant 
to CEQA Guidelines Section 15064.5 (e)(1) . If the County Coroner determines that the 
remains are Native American, the City shall contact the California Native American 
Heritage Commission (NAHC), pursuant to Health and Safety Code Section 7050.5(c), and 
all excavation and site preparation activities shall cease within a 50-foot radius of the find 
until appropriate arrangements are made. If the agencies determine that avoidance is not 
feasible, then an alternative plan shall be prepared with specific steps and timeframe 
required to resume construction activities. Monitoring, data recovery, determination of 
significance and avoidance measures (if applicable) shall be completed expeditiously.

29. Paleontological Resources (Ongoing throughout demolition, grading, and/or construction).
In the event of an unanticipated discovery of a paleontological resource during 
construction, excavations within 50 feet of the find shall be temporarily halted or diverted 
until the discovery is examined by a qualified paleontologist (per Society of Vertebrate 
Paleontology standards [SVP 1995,1996]). The qualified paleontologist shall document the 
discovery as needed, evaluate the potential resource, and assess the significance of the 
find. The paleontologist shall notify the appropriate agencies to determine procedures that 
would be followed before construction is allowed to resume at the location of the find. If the 
City determines that avoidance is not feasible, the paleontologist shall prepare an 
excavation plan for mitigating the effect of the project on the qualities that make the 
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resource important, and such plan shall be implemented. The plan shall be submitted to 
the City for review and approval.

Prior to Issuance of Occupancy Permit or Final Inspection:
30. All construction at the subject property shall substantially conform to the approved Use 

Permit drawings or to modifications approved by the Zoning Officer.

31. All landscape, site and architectural improvements shall be completed per the attached 
approved drawings dated December 3, 2019

At All Times (Operation):
32. All exterior lighting shall be energy efficient where feasible; and shielded and directed 

downward and away from property lines to prevent excessive glare beyond the subject 
property. 

33. Drainage Patterns. The applicant shall establish and maintain drainage patterns that do 
not adversely affect adjacent properties and rights-of-way.  Drainage plans shall be 
submitted for approval of the Building & Safety Division and Public Works Department, if 
required.  

  
                                     __________________________________________
      Prepared by: Nilu Karimzadegan, Assistant Planner

   For Steven Buckley, Zoning Officer

ATTACHMENT 1
ZAB 06-11-2020 

Page 10 of 14

Attachment 7 - Administrative Record 
Page 28 of 503



AT
TA

C
H

M
EN

T 
1 

ZA
B 

06
-1

1-
20

20
 

Pa
ge

 1
1 

of
 1

4

At
ta

ch
m

en
t 7

 - 
Ad

m
in

is
tra

tiv
e 

R
ec

or
d 

Pa
ge

 2
9 

of
 5

03

              
 

 
 

    
 

  
 

 
 

     
 

  
 

P
LA

N
S

 A
P

P
R

O
V

E
D

 b
y 

   
 

 
 

 
SI

G
N

AT
U

R
E 

 
 

 
 

 
 

   
   

   
   

   
D

AT
E 

  
 *A

U
P

 F
in

di
ng

s 
an

d 
C

on
di

ti
on

s 
A

tt
ac

he
d 

 

Fe
br

ua
ry

 2
5,

 2
02

0 



AT
TA

C
H

M
EN

T 
1 

ZA
B 

06
-1

1-
20

20
 

Pa
ge

 1
2 

of
 1

4

At
ta

ch
m

en
t 7

 - 
Ad

m
in

is
tra

tiv
e 

R
ec

or
d 

Pa
ge

 3
0 

of
 5

03

              
 

 
 

    
 

  
 

 
 

     
 

  
 

P
LA

N
S

 A
P

P
R

O
V

E
D

 b
y 

   
 

 
 

 
SI

G
N

AT
U

R
E 

 
 

 
 

 
 

   
   

   
   

   
D

AT
E 

  
 *A

U
P

 F
in

di
ng

s 
an

d 
C

on
di

ti
on

s 
A

tt
ac

he
d 

 

Fe
br

ua
ry

 2
5,

 2
02

0 



2'-2"

AT
TA

C
H

M
EN

T 
1

ZA
B 

06
-1

1-
20

20
 

Pa
ge

 1
3 

of
 1

4

At
ta

ch
m

en
t 7

 - 
Ad

m
in

is
tra

tiv
e 

R
ec

or
d 

Pa
ge

 3
1 

of
 5

03

              
 

 
 

    
 

  
 

 
 

     
 

  
 

P
LA

N
S

 A
P

P
R

O
V

E
D

 b
y 

   
 

 
 

 
SI

G
N

AT
U

R
E 

 
 

 
 

 
 

   
   

   
   

   
D

AT
E 

  
 *A

U
P

 F
in

di
ng

s 
an

d 
C

on
di

ti
on

s 
A

tt
ac

he
d 

 

Fe
br

ua
ry

 2
5,

 2
02

0 



AT
TA

C
H

M
EN

T 
1

ZA
B 

06
-1

1-
20

20
 

Pa
ge

 1
4 

of
 1

4

At
ta

ch
m

en
t 7

 - 
Ad

m
in

is
tra

tiv
e 

R
ec

or
d 

Pa
ge

 3
2 

of
 5

03

              
 

 
 

    
 

  
 

 
 

     
 

  
 

P
LA

N
S

 A
P

P
R

O
V

E
D

 b
y 

   
 

 
 

 
SI

G
N

AT
U

R
E 

 
 

 
 

 
 

   
   

   
   

   
D

AT
E 

  
 *A

U
P

 F
in

di
ng

s 
an

d 
C

on
di

ti
on

s 
A

tt
ac

he
d 

 

Fe
br

ua
ry

 2
5,

 2
02

0 



ATTACHMENT 2
ZAB 06-11-2020 

Page 1 of 27

Attachment 7 - Administrative Record 
Page 33 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 2 of 27

Attachment 7 - Administrative Record 
Page 34 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 3 of 27

Attachment 7 - Administrative Record 
Page 35 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 4 of 27

Attachment 7 - Administrative Record 
Page 36 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 5 of 27

Attachment 7 - Administrative Record 
Page 37 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 6 of 27

Attachment 7 - Administrative Record 
Page 38 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 7 of 27

Attachment 7 - Administrative Record 
Page 39 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 8 of 27

Attachment 7 - Administrative Record 
Page 40 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 9 of 27

Attachment 7 - Administrative Record 
Page 41 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 10 of 27

Attachment 7 - Administrative Record 
Page 42 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 11 of 27

Attachment 7 - Administrative Record 
Page 43 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 12 of 27

Attachment 7 - Administrative Record 
Page 44 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 13 of 27

Attachment 7 - Administrative Record 
Page 45 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 14 of 27

Attachment 7 - Administrative Record 
Page 46 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 15 of 27

Attachment 7 - Administrative Record 
Page 47 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 16 of 27

Attachment 7 - Administrative Record 
Page 48 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 17 of 27

Attachment 7 - Administrative Record 
Page 49 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 18 of 27

Attachment 7 - Administrative Record 
Page 50 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 19 of 27

Attachment 7 - Administrative Record 
Page 51 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 20 of 27

Attachment 7 - Administrative Record 
Page 52 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 21 of 27

Attachment 7 - Administrative Record 
Page 53 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 22 of 27

Attachment 7 - Administrative Record 
Page 54 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 23 of 27

Attachment 7 - Administrative Record 
Page 55 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 24 of 27

Attachment 7 - Administrative Record 
Page 56 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 25 of 27

Attachment 7 - Administrative Record 
Page 57 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 26 of 27

Attachment 7 - Administrative Record 
Page 58 of 503



ATTACHMENT 2
ZAB 06-11-2020 

Page 27 of 27

Attachment 7 - Administrative Record 
Page 59 of 503



Z O N I N G 

A D J U S T M E N T S 

B O A R D 

N o t i c e  o f  P u b l i c  H e a r i n g 

Land Use Planning Division 
1947 Center Street, Second Floor, Berkeley, CA  94704    Tel: 510.981.7410    TDD: 510.981.7474    Fax: 510.981.7420 

E-mail: zab@cityofberkeley.info

1346 Ordway Street 
Appeal of Zoning Officer’s decision to approve Administrative Use Permit 
#ZP2018-0174 to legalize additions on an approximately 4,480 sq. ft. lot with 
an existing one-story approximately 1,152 sq. ft. single family dwelling. The 
scope of work includes: 1) legalize a 9 ft. tall wood fence and 14 ft. tall hedge 
within north and south side setbacks; 2) legalize a 128 sq. ft., 12 ft. 2 in. tall 
habitable accessory building within the required side and rear setbacks; 3) 
legalize an approximately 9 ft. tall, 5 ft. X 21 ft. trellis located at 3 in. from 
the south side property line; and 4) Reasonable Accommodation for Fair 
Access to Housing to modify AUP and Variance requirements to allow for a 
front yard off-street parking space. 

The Zoning Adjustments Board of the City of Berkeley will hold a public hearing on the above 
matter, pursuant to Zoning Ordinance Section 23B.32.020, on June 11, 2020, conducted via 
Zoom, see the Agenda for details, which can be found here: 
https://www.cityofberkeley.info/uploadedFiles/Planning_and_Development/Level_3_-
_ZAB/2020-06-11%20Draft_ZAB_Agenda.pdf. The meeting starts at 7:00 p.m. 

PUBLIC ADVISORY: This meeting will be conducted exclusively through 
videoconference and teleconference.  Pursuant to Section 3 of Executive Order N-29-20, 
issued by Governor Newsom on March 17, 2020, and the Shelter-in-Place Order, and to 
ensure the health and safety of the public by limiting human contact that could spread 
the COVID-19 virus, there will not be a physical meeting location available. 

A. Land Use Designations:
General Plan:  LMDR – Low Medium Density Residential
Zoning:  R-1A – Limited Two-Family Residential District

B. Zoning Permits Required:
Administrative Use Permit, under Berkeley Municipal Code (BMC) Section
23D.08.005.A1, to legalize a habitable accessory building;
Administrative Use Permit, under BMC Section 23D.08.020.A, to legalize a habitable
accessory building that is over 10 ft. in average height within 4 ft. of the property line;
Administrative Use Permit, under BMC Section 23D.08.020.B, to legalize a habitable
accessory building that is over 12 ft. in average height within 4 to 10 ft. of the property
line;
Administrative Use Permits, under BMC Section 23D.08.060.A2, to legalize a
boundary fence and hedge over 6 ft. in height;
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 Administrative Use Permit, under BMC Section 23D.08.060.B, to legalize an 
unenclosed accessory structure; and  

 Administrative Use Permit, under BMC Section 23D.12.080.B, for locating an off-street 
parking space within the required front yard. 

 Variance under BMC 23B.44.030 to eliminate the 2 ft. landscaped strip that separates 
the paved parking area from the side lot line. 

 Accommodation for Fair Access to Housing, under BMC Section 23B.52.010, for 
Administrative Use Permit and Variance for the front yard parking and waiver of the 
landscape strip requirement. 

C. Preliminary CEQA Determination: Categorically exempt pursuant to Section 15301 of 
the CEQA Guidelines (“Existing Facilities”).

D. Parties Involved: 
 Applicant/Owner : Jennie Durant & Keki Burjorjee, 1346 Ordway Street, Berkeley, CA  

                              94702 
 Appellant:              Lawrence Hickman, 1333 Hopkins Street, Berkeley, CA 94702 

Further Information: 
All application materials are available online at: 
http://www.cityofberkeley.info/zoningapplications.  The Zoning Adjustments Board final agenda 
and staff reports will be available online 6 days prior to this meeting at: 
http://www.cityofberkeley.info/zoningadjustmentsboard.

Questions about the project should be directed to the project planner, Niloufar Karimzadegan, 
at (510) 981-7419 or NKarimzadegan@cityofberkeley.info. 

Written comments or a request for a Notice of Decision should be directed to the Zoning 
Adjustments Board Secretary at zab@cityofberkeley.info. 

Communication Disclaimer: 
Communications to Berkeley boards, commissions or committees are public record and will 
become part of the City’s electronic records, which are accessible through the City’s website.  
Please note: e-mail addresses, names, addresses, and other contact information are not 
required, but if included in any communication to a City board, commission or 
committee, will become part of the public record. If you do not want your e-mail address 
or any other contact information to be made public, you may deliver communications via U.S. 
Postal Service or in person to the secretary of the relevant board, commission or committee.  
If you do not want your contact information included in the public record, please do not include 
that information in your communication.  Please contact the secretary to the relevant board, 
commission or committee for further information. 
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Communications and Reports: 
Written comments must be directed to the ZAB Secretary at the Land Use Planning Division 
(Attn: ZAB Secretary), or via e-mail to: zab@cityofberkeley.info. All materials will be made 
available via the Zoning Adjustments Board Agenda page online at this address:
https://www.cityofberkeley.info/zoningadjustmentboard/.

All persons are welcome to attend the virtual hearing and will be given an opportunity to 
address the Board.  Comments may be made verbally at the public hearing and/or in writing 
before the hearing. The Board may limit the time granted to each speaker.  

Correspondence received by 5:00 PM, eight days before this public hearing, will be 
provided with the agenda materials provided to the Board. Note that if you submit a hard 
copy document of more than 10 pages, or in color, or with photos, you must provide 15 copies.  
Correspondence received after this deadline will be conveyed to the Board in the following 
manner: 

Correspondence received by 5:00 PM two days before this public hearing, will be 
conveyed to the Board in a Supplemental Communications and Reports, which is released 
around noon one day before the public hearing; or
Correspondence received after 5:00 PM two days before this public hearing will be
saved in the project administrative record. 

It will not be possible to submit written comments at the meeting.  

 Accessibility Information / ADA Disclaimer: 
To request a disability-related accommodation(s) to participate in the meeting, including 
auxiliary aids or services, please contact the Disability Services specialist at 981-6342 (V) or 
981-6345 (TDD) at least three business days before the meeting date. 

SB 343 Disclaimer: 
Any writings or documents provided to a majority of the Commission regarding any item on this 
agenda will be made available to the public.  Please contact the Land Use Planning Division 
(zab@cityofberkeley.info) to request hard-copies or electronic copies. 

Notice Concerning Your Legal Rights: 
If you object to a decision by the Zoning Adjustments Board regarding a land use permit project, 
the following requirements and restrictions apply: 
1. If you challenge the decision of the City in court, you may be limited to raising only those 

issues you or someone else raised at the public hearing described in this notice. 
2. You must appeal to the City Council within fourteen (14) days after the Notice of Decision 

of the action of the Zoning Adjustments Board is mailed.  It is your obligation to notify the 
Land Use Planning Division in writing of your desire to receive a Notice of Decision when it 
is completed.

3. Pursuant to Code of Civil Procedure Section 1094.6(b) and Government Code Section 
65009(c)(1), no lawsuit challenging a City Council decision, as defined by Code of Civil 
Procedure Section 1094.6(e), regarding a use permit, variance or other permit may be filed 
more than ninety (90) days after the date the decision becomes final, as defined in Code of 
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Civil Procedure Section 1094.6(b).  Any lawsuit not filed within that ninety (90) day period 
will be barred. 

4. Pursuant to Government Code Section 66020(d)(1), notice is hereby given to the applicant 
that the 90-day protest period for any fees, dedications, reservations, or other exactions 
included in any permit approval begins upon final action by the City, and that any challenge 
must be filed within this 90-day period. 

5. If you believe that this decision or any condition attached to it denies you any reasonable 
economic use of the subject property, was not sufficiently related to a legitimate public 
purpose, was not sufficiently proportional to any impact of the project, or for any other 
reason constitutes a “taking” of property for public use without just compensation under the 
California or United States Constitutions, the following requirements apply: 
A. That this belief is a basis of your appeal. 
B. Why you believe that the decision or condition constitutes a "taking" of property as set  

forth above.  
C. All evidence and argument in support of your belief that the decision or condition 

constitutes a “taking” as set forth above. 
If you do not do so, you will waive any legal right to claim that your property has been taken, 
both before the City Council and in court. 
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November 22, 2019

Dear Nilu,

My name is Elizabeth Hubbell and I live at 1349 Ada Street - I am 
the neighbor of Jennie Durant & Keki Burjorjee at 1346 Ordway. 
I am writing in support of Jennie & Keki -
case number: 1346 Ordway/ZP2018-0174

1.
to have a front parking spot (authorized use permit).

AND

2.
to create privacy/visual barrier and beautify their yard by planting a 
pittosporum hedge between their home and their next-door neighbor, 
Larry Hickman (1333 Hopkins Street). 

I’ve lived here for 23 years and love our neighborhood -- a real 
community. For much of the time I’ve lived here, the building at 1333 
Hopkins Street has been in a state of “construction” - with windows installed 
and removed countless times, “construction” vans coming and going at all hours 
of the day/night. In the course of the past 15 years I’ve seen the door 
& window trim sanded & painted I don’t know how many times. Simply put, 
the building is an eyesore. Apparently it’s a duplex, though I’m not sure who’s 
actually living there. I don’t understand why Larry would have issues with a pit-
tosporum hedge planted between the properties - as added screen/privacy - his 
property is in a seeming constant state of upheaval.

Thank you for considering my support.

Elizabeth Hubbell
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 >> S. O'KEEFE: GO BACK TO YOUR CAGE. ALL RIGHT. SO WE'LL 

TAKE A MINUTE -- OKAY, WE'RE GOING TO MOVE ON TO 1346 ORDWAY 

STREET WHICH IS AN APPEAL OF AN AUP. WITH APPEALS, JUST SO 

EVERYONE ON THE BOARD AND THE PUBLIC KNOWS THE APPEALS HAVE A 

SLIGHTLY DIFFERENT ORDER. WE BEGIN WITH THE STAFF REPORT AS 

ALWAYS. THEN WE'RE GOING TO HAVE THE APPELLANT GO FIRST AND 

APPELLANT, YOU'RE GOING TO BE GIVEN FIVE MINUTES TO SPEAK, THEN 

WE'LL LET THE ORIGINAL APPLICANT SPEAK FOR FIVE MINUTES. AND 

AFTER THAT, WE'RE GOING TO HAVE OPEN IT UP FOR MEMBERS OF THE 

PUBLIC TO MAKE COMMENTS IF THEY WISH. AFTER THAT, WE'RE GOING TO 

CLOSE THE PUBLIC HEARING AND BRING BACK FOR BOARD COMMENTS. 

THAT'S THE PROCEDURE. I BELIEVE WE HAVE THE APPLICANT AND 

APPELLANT HAVE BEEN ELEVATED TO PANELISTS. IS THAT CORRECT? I 

THINK SO. WE'LL BEGIN WITH THE STAFF REPORT.  

 >> GOOD EVENING. I'M NILU KARIMZADEGAN. THIS IS TO APPROVE 

ADMINISTRATIVE UNIT ZP-2018-0174 TO LEGALIZE A HABITABLE 

BUILDING, TRELLIS, FENCE AND HEDGE FOR A SINGLE-FAMILY DWELLING. 

THIS INCLUDES LOCATING AN OFF-STREET PARKING SPACE BY MODIFYING 

REQUIREMENTS ON THE REASONABLE ACCOMMODATION 23B.52. THE PROJECT 

SITE IS LOCATED IN THE R-1A DISTRICT OF THE NORTHWEST SIDE OF 

THE INTERSECTION ON HOPKINS AND ORDWAY AND EAST TO PEARL AVENUE. 

THE NEAREST ABUTTING NEIGHBORS' RESIDENT AT 1344 ORDWAY STREET 

IS LOCATED APPROXIMATELY EIGHT FEET TO THE NORTH OF SUBJECT 
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PROPERTY. THE APPELLANT'S PROPERTY AT 1333 HOPKINS IS LOCATED 

209 NORTH OF THE INTERSECTION AND SOUTH OF THE PROPERTY AND 

CLOSEST BUILDINGS ARE SEPARATED FROM THE MAIN DWELLING ON THE 

SUBJECT PROPERTY BY APPROXIMATELY 14 FEET. IN NOTICE OF 

VIOLATION WAS ISSUED IN MAY 2018 FOR A HEDGE OVER 6 FEET IN 

HEIGHT WITH REQUIRED SETBACKS. A ZONING APPLICATION WAS 

SUBMITTED IN SEPTEMBER 2018 TO LEGALIZE THE FENCE ON THE HEDGE. 

AFTER REVIEW OF THE APPLICATION, STAFF DETERMINED THAT 

ADDITIONAL AUPS ARE REQUIRED TO LEGALIZE AN EXISTING ACCESSORY 

BUILDING, A TRELLIS AND FRONT YARD PARKING SPACE. AFTER AN 

OFFICIAL SURVEY WAS SUBMITTED, THE APPLICANT WAS PRESENTED WITH 

THE FOLLOWING THREE OPTIONS. ONE, TO RESTORE SITE TO THE 

ORIGINAL CONDITION INCLUDING USE OF THE LEGAL NONCONFORMING 

DRIVEWAY WITH A REAR PARKING SPACE. TWO TO ACCEPT THE 

LEGAL -- APPROVAL TO REMOVE ALL PARKING-RELATED SURFACES 

INCLUDING REMOVAL OF THE CAR PAD AND TO APPLY FOR AN AUP 

VARIANCE FOR THE FRONT YARD PARKING SPACE AND WAIVER OF THE 

REQUIRED LANDSCAPE STRIP. THE APPLICATION WAS DEEMED COMPLETE IN 

DECEMBER 2019. AND WAS TENTATIVELY SCHEDULED FOR A ZAB HEARING 

IN JANUARY 2020. HOWEVER, APPLICANTS INCLUDED A STATEMENT FOR A 

MEDICAL CONDITION AND NEED FOR A FRONT YARD PARKING SPACE. STAFF 

REPORTS THAT DOCUMENTATION FOR EVALUATION IN ORDER FOR APPROVAL 

OF PARKING. AFTER RECEIVING A COPY -- A COPY OF THE APPLICATION 

FOR TEMPORARY DISABILITY AND MEDICAL REPORT AND CONSIDERING 
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FACTORS REGARDING REASONABLENESS OF THE APPLICATION ON THEIR 

REASONABLE ACCOMMODATE CHAPTER, THE ZONING OFFICER DETERMINED 

THAT AUP REQUIREMENTS CAN BE WAIVED TO ALLOW FOR A FRONT STREET 

PARKING SPACE. NOTICE OF APPROVAL WAS SENT OUT ON FEBRUARY 25TH, 

2020. THIS RECOMMENDATION INCLUDED APPROVAL TO LEGALIZE 

ACCESSORY BUILDING, TRELLIS, HEDGE AND FRONT YARD OFF-STREET 

PARKING SPACE. HOWEVER, THE REQUEST TO LEGALIZE FENCE OVER 6 

FEET IF HEIGHT WAS DENIED SINCE THE SURVEY SHOWED THAT THE FENCE 

IS LOCATED OUTSIDE THE APPLICANT'S PROPERTY LINE AND APPELLANT 

LOT. APPEAL OF THE AUP WAS SUBMITTED ON MARCH 17TH, 2020. 

INCLUDES SEVERAL POINTS IN MY STAFF REPORT. BECAUSE OF THE 

PROJECT CONSISTENCY WITH THE ZONING ORDINANCE AND GENERAL PLAN 

AND MINIMAL IMPACT ON THE SURROUNDING PROFITS STAFF RECOMMENDED 

APPROVAL. I HAVE SOME ADDITIONAL IMAGES IN THIS SLIDE YOU CAN 

SEE THAT -- YOU CAN SEE THE HEDGE AND LOCATION FOR FRONT YARD 

PARKING SPACE BEFORE A NEWLY-INSTALLED FENCE WAS INSTALLED BY 

APPELLANT. THIS THE APPELLANT'S NEW FENCE. IN THIS IMAGE, YOU 

CAN SEE THE ACCESSORY BUILDING IN THE SOUTHWEST CORNER OF THE 

SUBJECT REPORT. THIS IS THE TRELLIS WITHIN THE SOUTH SETBACK. AS 

YOU CAN SEE, IT HAS THE SAME HEIGHT AND LENGTH AS THE 

APPELLANT'S GARAGE. AND WITH THAT, I END MY PRESENTATION. PLEASE 

LET ME KNOW IF YOU HAVE ANY QUESTIONS.  

 >> S. O'KEEFE: GREAT, THANK YOU VERY MUCH. ARE THERE 

QUESTIONS FOR STAFF? WAIT. ONE SECOND. TERESA HAS HER HAND UP 
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PATRICK IN THE PROPER WAY.  

 >> T. CLARKE: YOU SAID THAT THERE WAS A VARIANCE. WAS THAT 

JUST YOU'RE SAYING -- WAS THERE A VARIANCE? IN THE PRESENTATION 

YOU MENTIONED "VARIANCE." I DON'T SEE ONE ON HERE.  

 >> THE VARIANCE REQUIREMENT FOR NOT PROVIDING THE TWO FEET 

LANDSCAPE STRIP IS WAIVE UNDER REASONABLE ACCOMMODATION.  

 >> T. CLARKE: OKAY. AND THE OTHER QUESTION I HAD WAS YOU'RE 

SAYING APPELLANT BUILT A FENCE OVER 6 FEET?  

 >> STAFF: IT'S NOT OVER 6 FEET, HE BUILT IT AFTER WE SENT 

OUT THE NOTICES.  

 >> T. CLARKE: SO THE FENCE OVER 6 FEET IS NOW IN 

COMPLIANCE.  

 >> STAFF: THE WAY IT WORKED WAS WE GOT A NOTICE OF 

VIOLATION FOR HAVING A FENCE AND HEDGE OVER 6 FEET WITHIN THE 

SIDE SETBACK. BUT AFTER THE SURVEY WAS SUBMITTED, WE REALIZED 

THAT THE FENCE IS NOT EVEN ON APPLICANT'S LOT, IT'S ON THE 

APPELLANT'S LOT SO WE DENIED. THERE IS NO FENCE OVER 6 FEET.  

 >> T. CLARKE: OKAY SO IS THE PERSON AT 1333 HOPKINS HAS THE 

FENCE OVER 6 FEET?  

 >> STAFF: NO.  

 >> T. CLARKE: WHOSE PROPERTY IS OFF?  

 >> STAFF: IT'S ON THE APPELLANT'S LOT AND IS NOT OVER 6 

FEET.  

 >> T. CLARKE: OK.  
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 >> S. O'KEEFE: THERE WAS A FENCE OVER 6 FEET BUT WAS NOT 

APPROVED AND IT'S GONE.  

 >> STAFF: THEY WANTED TO ADD TWO TO THREE FEET OVER THE 6 

FEET TO MAKE IT HIGHER.  

 >> T. CLARKE: THEN THE TRELLIS IS THERE, IT'S ON THE 

GARAGE, SO THAT'S WHAT THEY WANTED TO ADD FARTHER DOWN WHICH 

WASN'T ALLOWED, BUT YOU LEFT THE TRELLIS OVER BY THE GARAGE.  

 >> STAFF: YES.  

 >> T. CLARKE: THANK YOU.  

 >> S. O'KEEFE: IGOR.  

 >> I. TREGUB: I THINK I HAD A SIMILAR QUESTIONS. SORRY TO 

BE DENSE. AT WHAT POINT WAS PART OF THE FENCE DENIED? WAS IT 

WHEN THEY SUBMITTED THE APPLICATION TO LEGALIZE IT? AND WAS IT 

BECAUSE IT'S ACTUALLY ON THE --  

 >> STAFF: THE AUP WAS DENIED, THE NOTICES, THE ZONING 

OFFICER DENIED THE FENCE OVER 6 FEET AND WE SENT NOTICES OUT. 

EVERYTHING ELSE WAS APPROVED IN FEBRUARY EXCEPT FROM THE FENCE.  

 >> I. TREGUB: BECAUSE THE FENCE WAS ACTUALLY PROPOSED TO 

BE -- THE APPELLANT'S LOT LINE?  

 >> STAFF: YES. IT WAS OUTSIDE THE APPLICANT'S LOT.  

 >> T. CLARKE: YOU'RE LETTING THEM HAVE THE HEDGE.  

 >> STAFF: YES THERE IS A CONDITION OF APPROVAL TO KEEP IT 

AT 14 FEET.  

 >> I. TREGUB: GOT IT. THANK YOU.  
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 >> S. O'KEEFE: QUESTIONS FOR STAFF. PATRICK.  

 >> P. SHEAHAN: SO THE QUESTION FOR STAFF, SO IS THE TRELLIS 

OVER 6 FEET, IS THAT ATTACHED TO THE NEIGHBOR'S GARAGE?  

 >> STAFF: IT'S THREE INCHES FROM THE COMMON PROPERTY LINE.  

 >> P. SHEAHAN: SO IT IS WITHIN THE PROPERTY.  

 >> STAFF: YES.  

 >> P. SHEAHAN: AND THERE IS NO CONNECTION.  

 >> STAFF: NOT AS FAR AS THE SURVEY SHOWS.  

 >> P. SHEAHAN: OKAY. I'M NOT SURE OF THE ANSWER, BUT THAT 

MAY BE PROHIBITED BY BUILDING CODE HAVING A FLAMMABLE STRUCTURE 

ADJACENT TO THE PROPERTY LINE. BUT IT COULD BE A BUILDING CODE 

ISSUE.  

 >> STAFF: OKAY.  

 >> S. O'KEEFE: ALL RIGHT. THANK YOU, PATRICK. ANY MORE 

QUESTIONS FOR STAFF BEFORE WE HEAR FROM THE APPELLANT? SEEING 

NONE. OKAY. APPELLANT. I BELIEVE IT'S MR. HICKMAN. I'M GOING TO 

GIVE YOU FIVE MINUTES TO MAKE YOUR PRESENTATION.  

 >> CAN YOU HEAR ME?  

 >> S. O'KEEFE: YES, GO AHEAD. SIR, ONE SECOND YOUR TIME 

HASN'T STARTED YET. CAN YOU SEE US RIGHT NOW?  

 >> I'M USING MY CELL PHONE.  

 >> S. O'KEEFE: BECAUSE WE HAVE A VISUAL INDICATOR OF TIME. 

HOW ABOUT I'M GOING TO GO AHEAD AND LET YOU KNOW WHEN YOU HAVE A 

MINUTE LEFT.  
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 >> I MAY NOT NEED FIVE MINUTES TO EXPLAIN HOW RIDICULOUS 

ALL OF THIS IS.  

 >> S. O'KEEFE: LET'S HEAR IT. GO FOR IT.  

 >> THIS APPLICATION ON THE PART OF THE NEIGHBORS AND THE 

REASON FOR MY APPEAL IS IT'S SO RIDICULOUS. THE BERKELEY 

MUNICIPAL CODE INDICATES THAT GROWING, YOU KNOW, A ROW OF TREES 

ON THE PROPERTY LINE OR WITHIN TWO FEET OF THE PROPER LINE TO 

CREATE A HELEN IS CONSIDERED A FENCE. ALTHOUGH THE PLANNER 

CONTINUES TO SEPARATE FROM THE FENCE ISSUE, IT'S CONSIDERED A 

FENCE ACCORDING TO THE BERKELEY MUNICIPAL CODE. ALL I'M ASKING 

FOR IS FOR THE BOARD TO UP HOLD THE BERKELEY MUNICIPAL CODE 

WHERE THIS IS CONCERNED. HAVING A 14-FOOT FENCE MADE OF TREES OR 

ANY OTHER MATERIAL AROUND THE MOST DESIRABLE PART OF MY YARD IS 

RIDICULOUS! I MEAN JUST AS RIDICULOUS AS IF THEY HAD ASKED TO 

PUT UP A CYCLONE FENCE. THE ORIGINAL DECISION MENTIONED THE 

PLANNER MENTIONED THAT HE WAS APPROVING IT BECAUSE THERE IS SOME 

FILTERED LIGHT THAT, YOU KNOW, POTENTIALLY COULD PASS THROUGH 

THE HEDGES. BUT YOU KNOW, LIGHT CAN PASS THROUGH A CYCLONE 

FENCE. THOSE HEDGES ARE A FENCE. THAT'S WHAT THEY ARE ACCORDING 

TO THE BERKELEY MUNICIPAL CODE AND ACCORDING TO CODE 

ENFORCEMENT. CODE ENFORCEMENT CAME OUT AND WROTE A REPORT AND 

SAID IT WAS ILLEGAL AND ISSUED A WARNING AND CITATION. I'LL MOVE 

ON TO ADDRESS THE TRELLIS ISSUE. THAT'S THREE INCHES AWAY FROM 

MAY GARAGE. I NOTICED THAT THE PLANNER IN HER EXPLANATION KEEPS 
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SAYING THAT THE TRELLIS IS NEAR THE PROPERTY LINE. SHE SAID THAT 

NUMEROUS TIMES. BUT SHE FAILED TO SAY THAT IN 1948 THE SIDE OF 

MY GARAGE WAS CONSTRUCTED ON THAT PROPERTY LINE. AND TO ALLOW 

SOME SORT OF ILLEGAL ACCESSORY STRUCTURE TO BE BUILT THREE 

INCHES AWAY FROM MY PROPERTY LINE MEANS THAT I WILL NEVER BE 

ABLE TO MAINTAIN MY GARAGE. HOW WILL I EVER PAINT MY GARAGE? 

WHAT WILL IF THERE IS DRY ROT. WHAT -- WHAT IF I NEVER HAVE 

ACCESS TO IT AGAIN. I BELIEVE THE MUNICIPAL CODE SPECIFIES 

STRUCTURES SHOULD BE FOUR FEET AWAY FROM THE PROPERTY LINE. 

THERE ARE SETBACKS REQUIRED. ALSO, WHERE PARKING IS CONCERNED, 

THERE IS VERY LOW VISIBILITY FROM THAT PARKING SPACE ESPECIALLY 

WITH A FENCE THERE. A CHILD COULD GET HURT WITH A CAR BACKING 

OUT OF THAT SPACE. IT'S JUST -- THERE IS A LOT OF NONCONFORMING 

STUFF GOING ON NEXT DOOR TO ME WHICH IF APPROVED, MAKES MY 

PROPERTY NOT CONFORMING BECAUSE ALL OF THIS STUFF IS GOING ON ON 

MY PROPERTY LINE. SOME OF THE TREES PLANTED NEAR THE REAR OF MY 

PROPERTY BEHIND MY REAR GARAGE ARE WELL OVER 14 FEET TALL. 

THEY'RE PROBABLY OVER 20 FEET TALL. I GUESS THE NEIGHBORS DIDN'T 

REALIZE THAT'S PART OF MY PROPERTY BACK THERE AS WELL BEHIND MY 

GARAGE. ALL OF THIS IS YOU KNOW LIKE RIDICULOUS!  

 >> S. O'KEEFE: SIR, YOU HAVE ONE MINUTE LEFT.  

 >> I WOULD LIKE TO MENTION THAT ONLY EVIDENCE WE HAVE OF A 

DISABILITY ON THE PART OF THE APPLICANT AT 1346 ORDWAY IS A 

TEMPORARY DISABILITY FACTOR. NOT EVEN A PERMANENT DISABILITY. 
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WHY WOULD SOMEBODY BE ALLOWED TO CONSTRUCT SOMETHING BASED ON A 

DISABILITY WHEN ALL THEY'VE PRESENTED TO THE CITY IS A 

TEMPORARY. TO END MY STATEMENT, I'LL SAY THAT EVERYTHING 

CONSTRUCTED THERE WAS CONSTRUCTED ILLEGALLY.  

 >> S. O'KEEFE: OKAY. YOUR TIME IS UP.  

 >> THEY'VE DONE NOTHING LEGAL.  

 >> S. O'KEEFE: OKAY. THANK YOU SO MUCH FOR STICKING TO YOUR 

TIME. WE CERTAINLY APPRECIATE YOU COMING TO TELL US WHAT IS 

GOING ON. WE HAVE A COUPLE OF QUESTIONS. JOHN HAS A QUESTION FOR 

THE APPELLANT.  

 >> J. SELAWSKY: NOT -- YES, I DO, BUT LET ME POINT OUT --  

 >> S. O'KEEFE: JUST QUESTIONS, JOHN.  

 >> J. SELAWSKY: THE ICON THAT SHOWS UP FOR THE APPELLANT 

SAYS 1346 ORDWAY -- I SEE THAT'S NOT HIS ADDRESS.  

 >> S. O'KEEFE: THAT'S THE PROJECT.  

 >> J. SELAWSKY: PROJECT ADDRESS. OKAY. OKAY. I'M CURIOUS 

ABOUT THE 14-FOOT -- THE LINE OF TREES WHICH YOU CONTEND IS 

LEGALLY A FENCE. AND I'M NOT SURE -- HOW DID YOU ASCERTAIN THAT?  

 >> I LOOKED ON LINE AT THE BERKELEY MUNICIPAL CODE 

REGARDING ALLOWABLE FENCE HEIGHT. AND THE CODE IS VERY SPECIFIC, 

IT STATES AT THAT A FENCE SHALL NOT BE CONSTRUCTED -- I'M 

PARAPHRASING -- OVER 6 FEET TALL WITHOUT A PERMIT NOR HAVE TREES 

OR HEDGES BE USED TO TRY TO CIRCUMVENT THE LAW BY CREATING A 

FENCE WALL MADE OF HEDGES OR TREES. AND IT SHOULD NOT BE DONE 
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WITHOUT A PERMIT. THEY TOOK IT UPON THEMSELVES TO INSTALL THIS 

ANYWAY. WE WOULDN'T BE HERE RIGHT NOW DISCUSSING THIS HAD I NOT 

REPORTED THIS TO CODE ENFORCEMENT. CODE ENFORCEMENT EVENTUALLY 

CAME OUT, WARNED HIM THAT WHAT THEY HAD CONSTRUCTED THERE IS 

ILLEGAL. AND THAT'S WHAT INITIATED ALL OF THIS. THEN THEY 

CONTINUED AFTER THEY LEARNED THAT CERTAIN CONSTRUCTION WAS 

ILLEGAL, THEY CONTINUED TO BUILD MORE AND MORE ILLEGAL THINGS.  

 >> S. O'KEEFE: OKAY. JOHN, DID YOU GET AN ANSWER TO YOUR 

QUESTION?  

 >> J. SELAWSKY: YES, THANK YOU FOR THE RESPONSE.  

 >> S. O'KEEFE: THANKS. TERESA. DO YOU HAVE A QUESTION FOR 

APPELLANT?  

 >> T. CLARKE: YES. SO BASICALLY THE HEDGE THAT YOU ARE 

OBJECTING TO IS THE ONE ON YOUR PROPERTY LINE. THEY HAVE ANOTHER 

HEDGE ON THE OTHER SIDE, IT SOUNDS LIKE.  

 >> T. CLARKE: YOUR PROPERTY IS TO THE SOUTH OF THE 

PROPERTY, IS THAT CORRECT?  

 >> THAT'S CORRECT.  

 >> T. CLARKE: YOU'RE NOT GOING TO BE GETTING SHADING FROM 

THOSE HEDGES, ARE YOU? NOT MUCH. ARE YOU OBJECTING TO IT BECAUSE 

OF THE -- IS THERE AN OBJECTION BASED ON SHADING OR SOMETHING 

LIKE THAT? THE HEDGE.  

 >> I OBJECT TO IT BECAUSE I FEEL ENCLOSED, IT INTERFERES 

WITH MY AIRSPACE AND THE OPEN FEELING THAT I'VE ALWAYS HAD. I 
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OWNED MY PROPERTY FOR 30 YEARS. WE CLOSED UP FROM MAY 1ST, 1990 

ON THIS PROPERTY. AND I'VE --  

 >> T. CLARKE: SO YOU HAVE THE FEELING OF ENCLOSURE AT THE 

EDGE.  

 >> YES. HOW WOULD YOU LIKE IT IF SOMEBODY BUILT A 14-FOOT 

WALL AROUND YOUR YARD.  

 >> S. O'KEEFE: TERESA, SAY AGAIN.  

 >> T. CLARKE: HE'S OBJECT BE TO THE HEDGE BEING -- CLOSING 

IN HIS VIEWS.  

 >> I HAVE A WALL AROUND ME.  

 >> S. O'KEEFE: TERESA HAS ANOTHER QUESTION.  

 >> AND -- IT WAS PLANTED WITHIN THE SETBACK, THOSE HEDGES 

ARE ACTUALLY CAUSING MY FENCE TO LEAN OVER.  

 >> T. CLARKE: THAT'S WHAT I WANTED. IT'S NOT SHADING BUT 

IT'S A TALL ELEMENT NEXT TO THE PROPERTY LINE AND DAMAGING YOUR 

FENCE.  

 >> YES.  

 >> T. CLARKE: IS YOUR OBJECTION TO THE TRELLIS? JUST FOR 

MAINTENANCE. THAT TRELLIS, YOU CAN STILL MAINTAIN YOUR GARAGE 

EVEN THOUGH THE TRELLIS IS THERE, CAN YOU NOT?  

 >> I CANNOT. HOW WOULD I? THEY'VE GOT PLANT MATERIAL 

GROWING IN THAT AREA ALL OVER THE SIDE OF MY GARAGE. SOME OF IT 

GROWING UP ON TO THE ROOF.  

 >> T. CLARKE: THE PICTURES WE SAW DID NOT SHOW ANY 
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VEGETATION. IT JUST SHOWED A TRELLIS. AND THEN THE OTHER --  

 >> IT PREVENTS ME FROM MAINTAINING MY GARAGE.  

 >> S. O'KEEFE: SIR, THANK YOU SO MUCH.  

 >> T. CLARKE: OKAY, THEN THE NEXT ONE IS THE ACCESSORY 

STRUCTURE. IS THAT IMPACTING YOU?  

 >> WHICH ACCESSORY STRUCTURE.  

 >> T. CLARKE: YOU SAID THAT THE BUILD --  

 >> S. O'KEEFE: THE BUILDING IN THE BACK.  

 >> T. CLARKE: THE BUILDING IN THE BACK.  

 >> THAT IMPACTING ME?  

 >> T. CLARKE: IS THAT NEGATIVELY AFFECTING YOUR PROPERTY IN 

SOME WAY?  

 >> IT'S NONCONFORMING.  

 >> T. CLARKE: BUT IS IT AFFECTING THE USE OF YOUR PROPERTY 

IN SOME WAY?  

 >> I DON'T KNOW. BECAUSE I DON'T KNOW WHAT THEY PLAN TO DO 

WITH IT. THEY'VE APPLIED TO MAKE IT HABITABLE. THEY HAVE A LOT 

OF NONCONFORMING STUFF GOING ON. THAT RENDERS MY PROPERTY 

NONCONFORMING BECAUSE MY PROPERTY IS ADJACENT TO THEIRS. CAN.  

 >> T. CLARKE: THANK YOU, SIR.  

 >> C. KAHN: I HAVE A QUESTION. YOU SAY AT THAT TIME HEDGE 

IS PUSHING YOUR FENCE OVER, BUT OUR RECORDS INDICATE THAT IS A 

NEWLY INSTALLED FENCE. AM I CORRECT?  

 >> NO. NOT THAT PORTION. THERE IS A NEWLY INSTALLED PORTION 
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NEAR THE FRONT -- NEAR THE SIDE WALL NEAR THE FRONT OF BOTH 

PROPERTIES.  

 >> C. KAHN: THANK YOU FOR THE CLARIFICATION.  

 >> S. O'KEEFE: ANY OTHER QUESTIONS FOR THE APPELLANT? OKAY. 

THANK YOU SO MUCH SIR, WE APPRECIATE YOU COMING. I'M GOING TO GO 

AHEAD AND MUTE YOU AND WE'LL HEAR FROM THE APPLICANT. ALL RIGHT. 

APPLICANT. YOU HAVE FIVE MINUTES.  

 >> I HAVE TO SHARE MY SCREEN.  

 >> S. O'KEEFE: AND IF YOU COULD RESPOND TO SOME OF THE 

THINGS SAID BY THE APPELLANT, THAT WOULD BE HELPFUL.  

 >> CAN EVERYONE SEE MY SCREEN?  

 >> NO, I CAN'T.  

 >> NOW WE CAN SEE IT.  

 >> ALL RIGHT. GOOD EVENING, I'M JENNIE DURANT TO ADDRESS 

OUR NEIGHBORS APPEALS AGAINST OUR ZONING APPROVALS. EACH FOUR 

POINTS OF APPEAL CORRESPOND TO OUR UNIT. WE HAVE AN ARBOR WE 

BUILT NEAR HIS GARAGE AND HEDGE. HERE IS A PHOTO OF THE FRONT OF 

OUR HOUSE AND THE PARKING SPACE FOR WHICH WE RECEIVED AN AUP. 

THE APPELLANT SAID I'M NOT HANDICAPPED ENOUGH TO QUALIFY FOR THE 

AUP. HOWEVER THE APPELLANT IS NOT AWARE OF THE FULL NATURE OF MY 

DISABILITY. THIS IS BY DESIGN BECAUSE I WISH TO PRESERVE MY 

PRIVACY BUT WE SUBMITTED DOCUMENTATION AND PHOTO COPIES AND THE 

FINAL PLACARD ALL OF WHICH INFORM THE ZONING OFFICE'S 

DETERMINATION. MY CONDITION IS DEGENERATIVE. HAVING TO WALK FROM 
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A PARKING SPACE WHETHER FROM THE CURB OR DOWN THE STREET 

CARRYING HEAVY BAGS OF GROCERIES, OUR 4-YEAR-OLD DAUGHTER WOULD 

BE UNTENABLE. THIS IS WHY WE HAVE REQUESTED AN AUP FOR OUR FRONT 

PARKING SPACE. THE APPELLANT MENTIONS A NEWLY INSTALLED 6-FOOT 

FENCE AFTER THE FINDS WERE POSTED. HE PRESCRIPTIONS CONCERN THAT 

OUR PARKING SPACE IS NOW UNSAFE BECAUSE OF THE FENCE AND OUR 

VIEW OF PEDESTRIANS AND ON COMING TRAFFIC IS OBSCURED BUT THIS 

IS NOT A CONCERN. SECONDLY WAVE' NOT HAD ANY PROBLEMS SPOTTING 

PEDESTRIANS AS WE SLOWLY PULL OUT OF OUR LOT. WE NOTED THAT 

SEVERAL GARAGES EXTEND OUT TO THE SIDEWALK ON ORDWAY LIKE THESE. 

THE VIEW IS MORE OBSCURED FROM OURS BUT IT DOESN'T MAKE IT 

NONCONFORMING. THIS SLIDE SHOWS FOUR CARS PARKED IN FRONT SO 

IT'S NOT DETRIMENTAL TO THE ESTHETIC OF OUR NEIGHBORHOOD. SECOND 

ISSUE IS THE HABITABLE ACCESSORY BUILDING. HE CLAIMS IT WILL 

CAST SHADOWS ON HIS PROPERTY IS NOT POSSIBLE. IN THE BOTTOM 

IMAGE YOU CAN SEE THE ACCESSORY BUILDING IS ADJACENT TO LOT 46 

WHILE OUR NEIGHBORS PROPERTY IS LOT 45. I'VE INCLUDED A COMPASS 

IN THE SURVEY. YOU CAN SEE THE SHADOWS ARE CAST TOWARDS OUR 

PROPERTY. THE PHOTO IN THE UPPER LEFT SHOWS THE SHADOWS CAST BY 

HIS GARAGE ON OUR YARD AND THIS OCCURS YEAR AROUND. ISSUE THREE 

IS THE TRELLIS ADJACENT TO THE APPELLANT'S GARAGE WALL. 

COMPLAINED HE WILL NOT BE ABLE TO ACCESS IT FOR REPAIRS. ONLY 

THE TOP IS THREE INCHES FROM HIS GARAGE. THE POSTS ARE 22-INCHES 

FROM THE WALL. WE'D LIKE TO PUT HIS COMMENTS ABOUT MAINTENANCE 
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AND RADIO PAIR IN CONTEXT. HERE ARE SEVERAL PHOTOS OF THE 

DERELICT STATE OF THE APPELLANT'S GARAGE AND THE BACK OF HIS 

PROPERTY WHICH OUR DAUGHTER'S ROOM LOOKS ON TO. THIS IS ONE 

REASON WE PLANTED A HELEN SO WE DON'T HAVE TO LOOK AT HIS 

PROPERTY. ON THE LOWER LEFT IS A PHOTO FROM MAY 2017 WITH. 

ACCORDING TO OUR NEIGHBORS AND GOOGLE EARTH, HIS PROPERTY HAS 

BEEN IN A STATE OF DISREPAIR FOR OVER A DECADE. LASTLY WE 

APPEALED FOR THE HEDGE STATING IT'S NOT NON-CONFORMING AND 

DISTURBS THE PEACE AND ENJOYMENT OF OUR NEIGHBORHOOD. ONCE THE 

PERMITS ARE GRANTED, IT WILL BE CONFORMING. AS FOR DISTURBING 

THE PEACE AND ENJOYMENT OF THE NEIGHBOR I WANT TO SHOW THE 

NEIGHBORS. PEOPLE WITH WHEELCHAIRS AND STROLLERS MUST WALK IN 

THE STREET TO PASS. THIS WAS A PHOTO OF THIS PROPERTY IN 

DECEMBER. THE WINDOWS ARE CONSTANTLY BEING REPLACE AND REMAIN 

UNFINISHED TO DATE. THE GUTTER PICTURE HERE HAS OPINION HANGING 

LIKE THIS SINCE OCTOBER AND IS CURRENTLY STILL THERE. 

ADDITIONALLY, THE UNIT ON THE SIDE OF HIS BUILDING FACING US ARE 

VACANT WHICH MAKES IT DIFFICULT TO ACCEPT HIS CLAIMS ABOUT THE 

SPACE ABOUT THE HEDGE. ADDITIONALLY THE FRONT DOOR HAS BEEN 

UNFINISHED FOR FOUR YEARS AND CARDBOARD AND PAPER ON THE 

WINDOWS. IT APPEAR ABANDONED. THIS IS THE MAIN REASON WE LIKE 

THE HEDGE AS A VISUAL BARRIER. AND WE PUT CEMENT REINFORCEMENT. 

WE INVESTED IN OUR HOME TO MAKE IT ATTRACTIVE AND WE HOPE THAT 

THE ZONING BOARD WILL SEE THE IMPROVEMENTS ARE NOT DETRIMENTAL 
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TO THE NEIGHBORS AND ARE BENEFICIAL FOR THE NEIGHBORHOOD.  

 >> S. O'KEEFE: ANY QUESTIONS FOR THE APPLICANT? TERESA.  

 >> T. CLARKE: SO WHAT IS YOUR NAME?  

 >> JENNIE.  

 >> SO ON THE HEDGE, WHY DOES IT NEED TO BE 14 IS FEET HIGH? 

IT SEEMS EXCESSIVE.  

 >> IT'S CURRENTLY 10 FEET.  

 >> T. CLARKE: I WONDER WHY YOU NEED IT TO BE THAT HIGH.  

 >> IN THE PHOTO I POSTED HERE, IT'S CURRENTLY 10 FEET. 

SOMETIMES SOME OF THE BRANCHES WILL KIND OF EXTEND UP A LITTLE 

BIT. WE'RE FINE KEEPING IT CLOSER TO THE 10 FEET THAT IT 

CURRENTLY IS. BUT WE WANTED TO HAVE A LITTLE EXTRA ROOM IN CASE 

THIS GROWS UP OR DURING THE PANDEMIC, IT WAS HARD TO FIEND A 

PRUNER TO COME. IT GAVE US SOME LEEWAY.  

 >> T. CLARKE: THAT WAS MY MAIN CONCERN ABOUT THAT. I THINK 

THAT WAS MY ONLY QUESTION WAS THAT. DID SEEMS LIKE THE OTHER 

THINGS ARE SELF-EXPLANATORY. THANK YOU.  

 >> S. O'KEEFE: CHARLES.  

 >> C. KAHN: I APPRECIATE THAT QUESTION. I THINK THAT'S A 

WORTHWHILE SOLUTION. TO THE -- A RECOMMENDATION THAT YOU LOOK UP 

ASSEMBLY BILL 68 WHICH ADDRESSES ADUS. WHATEVER ACTION WE TAKE 

TONIGHT, THAT CAN BE LEGALIZED UNDER THE STATE ASSEMBLY BILL 68 

AS I UNDERSTAND IT COULD BE LARGER THAN YOU HAVE THERE. FOR 

RESIDENTIAL PURPOSES.  
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 >> S. O'KEEFE: DO YOU HAVE A QUESTION FOR THE APPLICANT?  

 >> C. KAHN: THAT WAS A BIT OF ADVICE, NO QUESTION.  

 >> S. O'KEEFE: IGOR.  

 >> I. TREGUB: I'M GOING TO ASK STAFF. SO NO QUESTIONS FOR 

THE APPLICANT.  

 >> S. O'KEEFE: OKAY. ANY OTHER QUESTIONS? I HAVE A 

QUESTION. MISS DURANT. HELP ME UNDERSTAND WHAT ALL THESE 

PICTURES AND INFORMATION ABOUT YOUR NEIGHBOR'S STATE OF THE 

REPAIR OF HIS HOUSE HAS TO DO WITH THE APPEAL WHICH ABOUT YOUR 

PROPERTY? I DON'T UNDERSTAND HOW IT'S RELEVANT. IF YOU COULD 

BRIEFLY ANSWER BECAUSE I'M CONFUSED.  

 >> WE WANT A VISUAL BARRIER, WE'RE TRYING TO EXPLAIN WHY WE 

PLANTED THE HEDGE IN THE FIRST PLACE BECAUSE HIS PROPERTY IS 

UNATTRACTIVE AND OUR BEDROOM WINDOWS LOOK OUT ON TO HIS 

PROPERTY.  

 >> S. O'KEEFE: OKAY. YOU DON'T NEED A REASON -- YOU DON'T 

NEED A GOOD REASON TO DO SOMETHING. YOU'RE ENTITLED TO IT OR NOT 

UNDER ZONING CODE. OKAY SO WE'RE GOING TO OPEN IT UP TO MEMBERS 

OF THE PUBLIC WHO WOULD LIKE TO SPEAK. THERE IS -- STAFF HELP ME 

OUT. THERE IS ONE PERSON WITH THEIR HAND UP FOR A WHILE. I THINK 

IT'S THE APPELLANT. HE'S SPOKEN.  

 >> STAFF: YES CAN.  

 >> S. O'KEEFE: ANYWAY, I WANTED TO MAKE SURE I WASN'T 

MISSING SOMETHING. THERE IS JILL JIN IS HERE.  
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 >> T. CLARKE: DOESN'T THE APPELLANT GET TO SPEAK AGAIN?  

 >> T. CLARKE: NO, WE DON'T DO THAT WITH APPEAL. WE DO ONE 

OR THE OTHER AND THEN THE PUBLIC. SO JILL JIN, I'M GOING TO 

ALLOW YOU TO TALK AND YOU'LL HAVE TWO MINUTES TO SPEAK.  

 >> CAN YOU HEAR ME? I AM A NEIGHBOR ON ORDWAY STREET AND 

WE'VE BEEN HERE TWO YEARS CLOSE TO THREE NOW. FIRST OF ALL, I 

WANT TO EXPRESS THAT WE 100 PERCENT ARE IN SUPPORT OF THE 

APPLICANT'S APPLICATION FOR ALL THOSE PERMITS. I THINK AFTER 

HEARING BOTH SIDES, I THINK IT IS TOTALLY REASONABLE AND IT'S 

JUST NECESSARY FOR HER TO CREATE A VISUAL BARRIER AGAINST THE 

UNDER MAINTENANCE OF HER NEXT DOOR NEIGHBOR. AND ALSO, AS A 

NEIGHBOR, I WALK THE DOG PAST THIS AREA ALL THE TIME. I'VE SEEN 

TENANTS OF HER NEIGHBOR HAVING LIKE RECREATION DRUG USE IN FRONT 

OF THE PARKING LOT AND ANOTHER DAY THERE WAS A POLICE CAR TAKING 

SOMEONE AWAY IN HANDCUFFS. IT'S NOT VERY CHILD FRIENDLY 

ENVIRONMENT. SO I THINK IT'S TOTALLY REASONABLE TO TRY TO BUILD 

SOME BARRIER AGAINST ALL THAT CHAOS. AND THE PICTURES THEMSELVES 

SPEAK LOUDLY LIKE THE APPELLANT'S CONCERN ABOUT MAINTENANCE 

DOESN'T SEEM TO BE VERY VALID BECAUSE IT SEEMS LIKE AFTER ALL 

THESE YEARS LIVING HERE, HE DOESN'T MAKE ANY MAINTENANCE. FROM 

THE PICTURES THAT I SEE, IT WILL ACTUALLY TOTALLY IS AVAILABLE 

FOR MAINTAINING HIS GARAGE. YES, I JUST WANT TO EXPRESS MY 

SUPPORT TO ALL THE PERMITS JENNIE HAS APPLIED FOR.  

 >> S. O'KEEFE: THANK YOU VERY MUCH. OKAY. AND NOW I'M GOING 
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TO RECOGNIZE ELIANA AND TAMAR. LET'S UNMUTE YOU. YOU HAVE -- CAN 

YOU SEE US?  

 >> WE CAN -- I CAN SEE YOU NOW.  

 >> S. O'KEEFE: SO THERE SHOULD BE, IF YOU LOOK -- I'LL TELL 

YOU WHEN YOUR TIME IS UP BUT IT SAYS COB STAFF ALLISON, THAT'S 

YOUR TIMER.  

 >> I DON'T SEE IT, BUT YOU CAN TELL US.  

 >> S. O'KEEFE: YOU HAVE TWO MINUTES.  

 >> GOOD EVENING WE'RE AT 1334 AND WE'D LIKE TO SHOW OUR 

SUPPORT FOR OUR NEIGHBORS AT 1336 ORDWAY. NOTHING TO IMPROVE 

THEIR HOME HAS DISTURBED THE PEACE OF OUR NEIGHBORHOOD RATHER WE 

BELIEVE IT HAS BEEN BENEFICIAL. THEY'VE BEEN GOOD AND REASONABLE 

NEIGHBORS AND WE WORKED WITH THEM TO TRIM THE TREES BETWEEN OUR 

TWO PROPERTIES AND EVERYTHING THEY'VE DONE HAS BEAUTIFIED THEIR 

PROPERTY. IT WAS QUITE DESOLATE BEFORE WHEN THEY MOVED IN. AND 

WE JUST ENJOY BEING THEIR NEIGHBORS AND WE SUPPORT EVERYTHING 

THAT THEY'RE DOING. THEY'RE CONSIDERATE AND POLITE AND 

THOUGHTFUL AND I THINK THAT IS ALL WE'D LIKE TO SAY. WE SUPPORT 

EVERYTHING THAT THEY'RE TRYING TO DO WITH THIS.  

 >> S. O'KEEFE: OKAY. THANK YOU VERY MUCH. THANKS FOR 

COMING.  

 >> T. CLARKE: WHAT ADDRESS ARE YOU AT AGAIN? ELIANA AND 

TAMAR, WHAT ADDRESS ARE YOU AT? I THINK WE LOST THEM.  

 >> WE'RE BACK. WE'RE AT 1344 SO WE'RE RIGHT ON OTHER SIDE 
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OF JENNIE. AND KEKI.  

 >> S. O'KEEFE: ALL RIGHT. ANYONE ELSE FROM THE PUBLIC WISH 

TO SPEAK? SEEING NONE, WE'LL BRING IT BACK TO THE BOARD FOR 

COMMENTS. CLOSING THE PUBLIC HEARING. I DON'T THINK ANYTHING 

MAGIC HAPPENS WHEN I SAY THAT BUT THE PUBLIC HEARING IS CLOSED. 

JOHN.  

 >> J. SELAWSKY: THANK YOU. I THOUGHT THAT WAS A MAGICAL 

MOMENT. COULD I ASK STAFF A QUESTION?  

 >> S. O'KEEFE: YES. SURE, ANYTHING GOES NOW.  

 >> J. SELAWSKY: THERE IS SOME CONFUSION WITH THE APPELLANT 

AND THE APPLICANT ABOUT THE HEDGE. SO STAFF, IS THE HEDGE, THE 

LINE OF TREES LEGALLY CONSIDERED A FENCE?  

 >> STAFF: ZONING ORDINANCE CHAPTER 23F DEFINES A HEDGE THE 

SAME AS A FENCE. SO YEAH, WE CONSIDER IT IN OUR REVIEW. WE 

CONSIDER IT LIKE A FENCE. BUT A FENCE OVER 6 FEET WITHIN SETBACK 

IS ALLOWED WITH AN AUP. THAT'S THE APPLICANT IS APPLYING FOR.  

 >> J. SELAWSKY: RIGHT. BUT IT IS LEGAL HE.  

 >> STAFF: WE TREAT IT LIKE A FENCE.  

 >> J. SELAWSKY: THANK YOU.  

 >> S. O'KEEFE: IGOR.  

 >> I. TREGUB: I HAD A COUPLE OF QUESTIONS FOR STAFF AS 

WELL. WITH A FENCE, PLEASE REMIND ME, IS THERE A MAXIMUM 

LIMIT -- I MEAN YOU CAN DO OVER 6 FEET FOR A FENCE WITH AN AUP, 

BUT IS THERE AN ABSOLUTE HEIGHT LIMIT FOR A FENCE IN WHICH YOU 
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HAVE TO GET A VARIANCE?  

 >> S. O'KEEFE: STEVE, GO AHEAD.  

 >> S. BUCKLEY: I'M SHARING MY SCREEN WHICH SHOWS THE FENCE 

AND HEDGE DESIGN. I'M NOT SURE IF EVERYONE CAN SEE THAT.  

 >> S. O'KEEFE: YOU'RE NOT -- YES YOU'RE SHARING IT.  

 >> S. BUCKLEY: I WANTED TO CLARIFY ALSO THERE IS THE 

TRELLIS WHICH WE'VE DISCUSSED ALONG THE SIDE OF THE GARAGE WHICH 

IS ON POSTS AND A TRELLIS ABOVE. THIS IS THE LATTICE. MAYBE 

THAT'S A BETTER TERM. THE LATTICE ON TOP OF THE FENCE IS WHAT 

WAS REQUESTED TO GO ABOVE 6 FEET. SO THERE IS THE EXISTING BOARD 

FENCE WHICH IS 6 FEET WHICH AS NILU MENTIONED IS SURVEYED AS 

BEING ACROSS THE PROPERTY LINE. THE LATTICE WAS GOING TO BE 

ABOVE AND THAT HAS NOT BEEN INSTALLED AND HAS BEEN DENIED AS 

PART OF THE PERMIT. THE HEDGE IS THE TALL TREES THAT ARE SHOWN 

BESIDE THE FENCE. SO A FENCE, A WALL, A HEDGE IF IT'S DENSE 

ENOUGH, YOU CAN'T PASS THROUGH IT, THEN IT'S CONSIDERED A FENCE. 

IT'S CONSIDERED THE SAME AS A FENCE. THE HEIGHT OF THAT IS 

LIMITED REALLY BY OUR ACCESSORY STRUCTURE REGULATIONS WHICH ARE 

PRETTY LIBERAL. YOU CAN GO UP TO SAY 12 OR 24 OR 35 FEET WITH 

THOSE DEPENDING ON WHAT KIND OF PERMIT. THIS PERMIT IS TO NOT 

EXCEED 6 FEET. THERE IS -- CERTAINLY AT 12 OR 14 FEET, THAT IS 

NORMAL.  

 >> I. TREGUB: THANK YOU, THAT VISUAL IS REALLY HELPFUL, BUT 

I'M STILL A LITTLE BIT UNCLEAR LOOKING AT THE HEIGHT DIAGRAMS 

Attachment 7 - Administrative Record 
Page 125 of 503



HERE. IS THIS SUPPOSED TO BE FOR ILLUSTRATIVE PURPOSES? I SEE, 

SO THE HEDGE WOULD BE AT THE BOTTOM, NOT THE TOP OF THE PICTURE. 

IS THAT THE SIX PLUS TWO PLUS SIX, THE 14 FEET?  

 >> S. BUCKLEY: THAT'S CORRECT. THEY'RE PROPOSING A MAXIMUM 

OF 14 FEET FOR HOWEVER TALL MIGHT GROW AND THEN IT WOULD GET 

TRIMMED BACK AND GROW SOME MORE.  

 >> I. TREGUB: MY LAST QUESTION THEN IS THEY'RE PROPOSING A 

MAXIMUM. SO EVEN WITH AN AUP, IS IT WITHIN OUR POWER TO PUT AN 

ABSOLUTE HEIGHT LIMIT AND IF SO, HOW COMMON IS IT TO GET AN 

APPLICATION FOR A 14-FOOT HEDGE OR FENCE OR OTHER KIND OF 

ACCESSORY STRUCTURE OF THAT NATURE?  

 >> S. BUCKLEY: I'VE SEEN A FEW. AS TALL AS 12 OR 14 FEET. 

THE CIRCUMSTANCES ARE OFTEN ON HILLSIDES WHERE IS THERE IS A 

GRADE DIFFERENTIAL OR A PRIVACY CONCERN. FENCES AND WALLS WOULD 

BE LESS LIKELY TO BE APPROVED WHERE AS HEDGES TEND TO BE MORE 

ACCEPTABLE. THEY'RE MORE OF A GREEN SCREEN. I CAN THINK OF TWO 

THAT WE'RE CURRENTLY CONSIDERING AS A PRIVACY MEASURE.  

 >> I. TREGUB: OKAY. THANK YOU.  

 >> S. O'KEEFE: TERESA.  

 >> T. CLARKE: I THINK 14 FEET IS A LITTLE HIGH FOR MY 

COMFORT. I MEAN I THINK A HEDGE IS DEFINITELY BETTER THAN A 

FENCE. I AGREE THAT THE FENCE SHOULD ONLY BE SIX FEET. BUT 14 

FEET SEEMS A LITTLE BIT HIGH. I'D BE MORE AMENABLE TO 10 OR 12 

FEET. I WANTED TO HEAR FROM OTHER PEOPLE. IT'S NOT SHADING THE 
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NEIGHBOR. AND THE OTHER NEIGHBOR IS FINE APPARENTLY WITH THAT 

BECAUSE THEY SPOKE. THAT NEIGHBOR COULD MOVE. BUT I THINK A 

HEDGE IS JUST NOT AS IMPOSING THAT MUCH. IT'S GREEN AND LIVE. I 

DON'T WANT A FENCE THERE OF 12 FEET, BUT I THINK A HEDGE I CAN 

LIVE WITH. I THINK 14 IS A LITTLE HIGH. BECAUSE IT'S SO SOLID. 

THOSE THINGS GROW SOLID. THEY CREATE A HEDGE. AND THEY'RE VERY 

DENSE. SO IT IS ALMOST LIKE A GREEN WALL WHICH IS NOT THAT BAD. 

SO I WOULD LIKE TO MAKE A MOTION THAT WE PROVE THE PROJECT. I 

THINK THE PARKING SPOT IS ACCEPTABLE TO ME. EVEN IF THE RESIDENT 

GETS BETTER OR WHATEVER, I THINK THE PARKING SPOT WE MAY ALREADY 

WANT TO APPROVE THAT. ANYWAY, WE'VE DONE THAT BEFORE WHERE THE 

SITUATION WHERE THE DRIVEWAY HAS BEEN SO NARROW IS TRYING TO GET 

IT IN THE SIDE YARD DOESN'T MAKE ANY SENSE. IF THEY DON'T NEED 

IT IN THE FUTURE, THEY WON'T PARK IN IT. I DON'T THINK THE 

SAFETY ISSUE IS A PROBLEM BECAUSE EVERYBODY BACKS OUT OF THEIR 

DRIVEWAYS. SO AND I THINK THE ACCESSORY BUILDING IS FINE. I 

DON'T SEE ANY ISSUES WITH THAT. I DO BELIEVE THAT THE GARAGE CAN 

BE MAINTAINED WITH THAT TRELLIS THERE. AS A GOOD NEIGHBOR, THEY 

DON'T HAVE TO ALLOW HIM TO MAINTAIN IT, IT'S NOT -- BUT I THINK 

IT DOES ALLOW FOR MAINTENANCE OF THE PAINTING. IT LOOKS LIKE 

THEY DID PAINT IT IN THE 2017 PICTURE. I WOULD LIKE TO HEAR 

ANYBODY ELSE HE -- WHAT DID I SAY 10 OR 12 FEET?  

 >> S. O'KEEFE: DO YOU WANT 10 OR 12.  

 >> T. CLARKE: I THINK 12 IS OKAY. SO I WOULD LIKE TO MAKE A 
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MOTION TO APPROVE EVERYTHING EXCEPT INSTEAD OF 14 FEET, GO FOR 

12 FEET ON THAT.  

 >> S. O'KEEFE: CHARLES.  

 >> C. KAHN: I WOULD LIKE TO SECOND HER MOTION. I WOULD LIKE 

TO STATE IT AS A 10 TO 12 FEET EDGE THE UNDERSTANDING THAT THE 

APPLICANT WOULD ATTEMPT TO KEEP IT TO 10 FEET AS THEY STATED 

WOULD BE ADEQUATE FOR THEIR NEEDS FOR SCREENING PURPOSES, BUT IT 

MIGHT GROW A FOOT OR TWO BEFORE THEY GET AROUND TO CUTTING IT 

AGAIN. SO 10 TO 12.  

 >> S. O'KEEFE: YOU CAN PUT THAT IN THE MOTION IF YOU WANT, 

BUT IT'S ONLY ENFORCEABLE -- YOU HAVE TO HAVE A MAXIMUM.  

 >> C. KAHN: I SECOND THE 12 FEET. SHOSHANA, YOU'RE RIGHT.  

 >> S. O'KEEFE: SO THERE IS A MOTION AND A SECOND FOR 

12-FOOT MAXIMUM ON THE FENCE HEDGE. DOHEE.  

 >> I WANTED TO SUPPORT THE MOTION. I APPRECIATED SHOSHANA'S 

QUESTION FOCUSING ON THE AREA AT HAND AND THE ISSUES AT HAND AND 

SEEING THE PARKING FOR -- TO ACCOMMODATE DISABILITIES AND THE 

AUP IS NOT BEING RELATIVELY AS BIG AS OTHER AUPS COULD BE. ALSO 

CONSIDERING THAT THE APPLICANT WAS WILLING TO TRIM THE HEDGE TO 

AROUND 10 TO 12 FEET MAXIMUM. I WOULD LIKE TO SPORT MOTION.  

 >> S. O'KEEFE: PATRICK.  

 >> P. SHEAHAN: I WOULD LIKE TO MAKE A FRIENDLY AMENDMENT TO 

LIMIT THE HEDGE GROWTH TO 10 FEET. MY REASONING IS FIRST OF ALL 

IT WOULD BE GREAT TO SEE SOME LEVEL OF [INDISCERNIBLE] BETWEEN 
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THE NEIGHBORS. I THINK TO OBSERVE A 10-FOOT LIMIT TO THE HEDGE 

MAY SIMPLY HELP AND THE APPLICANT HAS INDICATED THAT THEY'RE 

SATISFIED WITH A 10-FOOT HEIGHT FOR THEIR PURPOSES. SO I WOULD 

LIKE TO ADD THAT AS A FRIENDLY AMENDMENT.  

 >> S. O'KEEFE: TERESA, WHAT DO YOU THINK ABOUT THAT?  

 >> T. CLARKE: I'M OKAY WITH THAT. I THINK TESTIMONY DOES GO 

TOWARD THE NEIGHBOR AND GIVES THE NEIGHBOR -- THAT'S A 

COMPROMISE. I THINK THAT THAT'S ACCEPTABLE.  

 >> S. O'KEEFE: CHARLES.  

 >> C. KAHN: I'D LIKE TO SPLIT THE BABY AND SAY 11 FEET. YOU 

CAN'T CUT IT EVERY DAY. TO ACHIEVE 10 FEET, I THINK ALLOWING IT 

TO GROW TO 11 FEET AND CUT IT BACK TO 10 FEET. IS THAT OKAY, 

PATRICK?  

 >> P. SHEAHAN: I THINK IT RELIES ON A GOOD FAITH EFFORT AND 

GOOD FAITH UNDERSTANDING. AND YES, PLANT GROW AND MAYBE YOU TRIM 

IT ONCE I YEAR, THAT'S A REASONABLE EXPECTATION.  

 >> S. O'KEEFE: SO WE'LL COMPROMISE AT 11. GREAT. JOHN.  

 >> T. CLARKE: I LIKE THE ROUND NUMBER OF 12.  

 >> S. O'KEEFE: 11 IS PRIME.  

 >> S. O'KEEFE: 11 FEET IT IS. I RECOGNIZE JOHN.  

 >> J. SELAWSKY: HOW ABOUT 10.95. I DIDN'T KNOW ANY TENSION 

OR ANIMOSITY -- NEVER MINE. THANK YOU FOR YOUR COMMENTS EARLIER 

SHOSHANA ABOUT RELEVANCY OF TESTIMONY. I THINK WE HAVE TO 

DISMISS ALL THE APPEAL POINTS TO BE LEGAL ON THIS. THERE WERE 
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FOUR APPEAL POINT.  

 >> S. O'KEEFE: I THINK WE CAN DENT APPEAL.  

 >> J. SELAWSKY: NOBODY SAID THAT. THEY ARE A MOVING FORWARD 

WITHOUT DENIAL OF THE APPEAL. THEY'RE MOVING THE PROJECT WITHOUT 

DENYING THE APPEAL. BUT THERE ARE TECHNICALLY THERE ARE FOUR 

APPEAL POINT.  

 >> S. O'KEEFE: WE WILL HE RESTATE THE MOTION WITH THE 

CORRECT LANGUAGE.  

 >> J. SELAWSKY: WONDERFUL. SO WE'RE AT 11 FEET?  

 >> S. O'KEEFE: YES.  

 >> S. O'KEEFE: I WANT TO MAKE A COMMENT, A FOLLOW-UP TO MY 

QUESTION BEFORE. I JUST -- FOR ALL MEMBERS OF THE PUBLIC, THE 

APPELLANT. APPLICANT AND ANYONE ELSE LISTENING, I JUST WANT TO 

MAKE IT CLEAR THAT AT ZAB WHEN WE MAKE THE DECISIONS WE MAKE 

THEM ON WHAT PEOPLE ARE ENTITLED TO OR NOT UNDER THE LAW. WE 

OBVIOUSLY HAVE SOME DISCRETION, BUT WE'RE DECIDING IS THE 

APPLICANT ENTITLED TO THIS? YES OR NO. IT'S OBJECTIVE. THERE IS 

NO "DO YOU HAVE A GOOD REASON" ELEMENT TO IT. THERE IS NO, ARE 

YOU A GOOD PERSON? OR GOOD NEIGHBOR? THOSE ARE NOT PARTS OF OUR 

DECISION-MAKING PROCESS. MORE IMPORTANTLY IS WHEN YOU ARE 

APPEALING SOMETHING THAT'S ADJACENT TO YOUR PROPERTY, YOU HAVE A 

LEGAL RIGHT TO DO THAT. THERE IS NO BOX ON THE APPEAL FORM THAT 

SAYS "DO YOU HAVE A NICE HOUSE," "DO YOU MAINTAIN YOUR STUFF?" A 

PERSON THAT HAS PROPERTY IN DISARRAY HAS A LEGAL RIGHT TO MAKE 
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AN APPEAL AS SOMEONE WHOSE PROPERTY IS WELL KEPT. I THINK 

THAT -- I DON'T THINK THE APPEAL HAS MERIT AND I THINK STAFF HAS 

DONE A GOOD JOB GOING THROUGH THE POINTS POINT BY POINT. I WANT 

TO MAKE IT CLEAR THAT'S WHY I'M SUPPORTING IT IS ON A LEGAL 

BASIS AND HAS NOTHING TO DO HOW THE PEOPLE MAINTAIN THEIR 

PROPERTY. THAT IS IRRELEVANT TO THE PROCESS. STEVE, I SAW YOU DO 

THIS.  

 >> S. BUCKLEY: THE FINDINGS ARE IS THERE A DETRIMENT 

REGARDING SUNLIGHT AIR VIEWS AND COMMUNITY CHARACTER. I THINK 

THOSE ARE FACTORS WHEN WE EVALUATE THESE AND LOOK AT THE HEIGHTS 

AND LOCATIONS OF THE PHYSICAL STRUCTURE AND THE PARKING.  

 >> S. O'KEEFE: THAT'S OF THE PROJECT BEING PROPOSED, NOT 

THE NEIGHBORING PROPERTIES.  

 >> CORRECT.  

 >> S. O'KEEFE: I WANTED TO SAY THAT. THANK YOU FOR 

LISTENING AND INDULGING ME. IGOR HAS HIS HAND UP.  

 >> I. TREGUB: THANK YOU SO MUCH SHOSHANA SO FOR ELOQUENTLY 

STATING THE WAY THE ZAB OPERATES. I COULD NOT AGREE MORE. I WILL 

ADD BECAUSE THIS IS A PRETTY UNIQUE SITUATION IN THE SENSE THAT 

I DON'T THINK THAT ALL MY YEARS ON ZAB I'VE SEEN ONE WHERE A 

REASONABLE ACCOMMODATION IS GRANTED. I WANTED TO BE CLEAR. 

BECAUSE THE PROCESS OF REQUESTING A REASONABLE ACCOMMODATION CAN 

PUT AN APPLICANT IN A REALLY CHALLENGING POSITION. THEY HAVE TO 

PROVIDE A LOT OF RECORDS THAT ARE PRIVATE. AND I JUST WANT TO GO 
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ON RECORD AND SAY THAT I BELIEVE STAFF 100% WHETHER THEY SAID 

THEY WENT THROUGH A PROCESS TO ENSURE THAT A BASIS EXISTS FOR A 

REASONABLE ACCOMMODATION TO BE GRANTED. SO THANK YOU.  

 >> S. O'KEEFE: ANY OTHER COMMENTS BEFORE WE VOTE?  

 >> SO JUST TO SAY THAT WE'RE -- IN MY MOTION I MEANT TO SAY 

WE WERE AGREEING WITH STAFF'S RECOMMENDATION TO DENY THE APPEAL, 

EXCEPT FOR ONE THAT THE HEDGE BE NO TALLER THAN 11 FEET.  

 >> S. O'KEEFE: OKAY. THE WORDING OF OUR RECOMMENDATION IS 

APPROVE ADU AND DISMISS THE APPEAL. THEN WITH THE MODIFICATION 

OF 11-FOOT MAXIMUM ON THE HEDGE. ARE WE READY TO TAKE A ROLL 

CALL VOTE? LOOKS LIKE IT. LET'S DO IT.  

 >> S. BUCKLEY: ON THE MATTER OF OF 1346 ORDWAY STREET, THE 

APPEAL RELATED TO ZONING PERMIT 2018-0174, MOTION BY BOARD 

MEMBER CLARKE AND SECONDED BY BOARD MEMBER KAHN TO DENY THE 

APPEAL AND APPROVE THE PROJECT WITH THE MODIFICATION AT 11 FEET 

FOR THE HEDGE. BOARD MEMBER TREGUB.  

 >> AYE.  

 >> CLARKE.  

 >> YES.  

 >> BOARD MEMBER SHEAHAN.  

 >> [INDISCERNIBLE]  

 >> BOARD MEMBER SELAWSKY.  

 >> YES.  

 >> BOARD MEMBER OLSON IS ABSENT. BOARD MEMBER KAHN.  
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 >> YES.  

 >> BOARD MEMBER KIM.  

 >> YES.  

 >> BOARD MEMBER PINKSTON IS ABSENT. CHAIR O'KEEFE.  

 >> S. O'KEEFE: YES. SO THE MOTION PASSES. MOTION CARRIES. 

SO ORDWAY STREET, YOU HAVE YOUR PERMIT AND IT IS APPEALABLE TO 

THE CITY COUNCIL. THANK YOU EVERYONE FOR COMING. SO MEETING IS 

ALMOST OVER, BUT NOT QUITE. DON'T GO ANYWHERE, FRIENDS. WE HAVE 

SUBCOMMITTEE REPORTS. YOU DIDN'T MEET, RIGHT, IGOR?  

 >> I. TREGUB: I WAS DEMOTED AND PROMOTED AGAIN. WE HAVE NOT 

MET.  

 >> S. O'KEEFE: JULY WHAT, IGOR?  

 >> I. TREGUB: OH, MY GOODNESS.  

 >> S. O'KEEFE: IT DOESN'T MATTER. AND DRC, YOU MET, RIGHT?  

 >> WE HAVEN'T MET SINCE OUR LAST ZAB MEETING. WE'LL MEET 

NEXT THURSDAY.  

 >> S. O'KEEFE: OKAY, THEN I GUESS WE CAN ADJOURN.  

 >> I. TREGUB: JULY 22ND.  

 >> S. O'KEEFE: GREAT. COOL. OKAY. WELL, GREAT TO SEE 

EVERYBODY.  

 >> T. CLARKE: NICE TO SEE EVERYBODY.  

 >> I. TREGUB: DO WE NEED A MOTION TO ADJOURN?  

 >> S. O'KEEFE: WE'VE NEVER NEEDED IT.  

 >> MOTION TO ADJOURN.  
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 >> I. TREGUB: SECOND.  

 >> SHOSHANA, NICE JOB. BYE, EVERYBODY, SEE YOU IN TWO 

WEEKS.  

 >> GOOD-BYE.  

 >> BYE.  

 >> GOOD-BYE.  

 >> I'M HERE TO LET PEOPLE CASUALLY LEAVE AND THEN I HIT 

END.  

Attachment 7 - Administrative Record 
Page 134 of 503



Attachment 7 - Administrative Record 
Page 135 of 503



Attachment 7 - Administrative Record 
Page 136 of 503



Attachment 7 - Administrative Record 
Page 137 of 503



Attachment 7 - Administrative Record 
Page 138 of 503



Attachment 7 - Administrative Record 
Page 139 of 503



Attachment 7 - Administrative Record 
Page 140 of 503



Attachment 7 - Administrative Record 
Page 141 of 503



Attachment 7 - Administrative Record 
Page 142 of 503



Attachment 7 - Administrative Record 
Page 143 of 503



Attachment 7 - Administrative Record 
Page 144 of 503



Attachment 7 - Administrative Record 
Page 145 of 503



Attachment 7 - Administrative Record 
Page 146 of 503



Attachment 7 - Administrative Record 
Page 147 of 503



Attachment 7 - Administrative Record 
Page 148 of 503



Attachment 7 - Administrative Record 
Page 149 of 503



Attachment 7 - Administrative Record 
Page 150 of 503



Attachment 7 - Administrative Record 
Page 151 of 503



Attachment 7 - Administrative Record 
Page 152 of 503



Attachment 7 - Administrative Record 
Page 153 of 503



Attachment 7 - Administrative Record 
Page 154 of 503



Attachment 7 - Administrative Record 
Page 155 of 503



Attachment 7 - Administrative Record 
Page 156 of 503



Land Use Planning, 2120 Milvia Street, Berkeley, CA  94704      
Tel:  510.981.7410   TDD:  510.981.7474   Fax:  510.981.7420 
Email:  Planning@ci.berkeley.ca.us

2120 Milvia Street, 2nd Floor, Berkeley, CA  94704    Tel: 510.981-7410  Fax: 510 981-7420  TDD:510 981-7474 
E-mail: planning@ci.berkeley.ca.us 

II.E.   HAZARDOUS WASTE AND SUBSTANCES STATEMENT 

Pursuant to the Permit Streamlining Act (PSA), a development permit application may not be 
accepted as complete unless and until the applicant has submitted a signed statement 
indicating whether the proposed project site or any alternative site(s) is on the lists of 
hazardous waste sites compiled pursuant to Government Code Section 65962.5 by the 
California Secretary for Environmental Protection.   

Data lists / maps are available at the following websites (check multiple lists and categories): 
http://www.calepa.ca.gov/SiteCleanup/CorteseList/

http://www.envirostor.dtsc.ca.gov/public/ 
 

https://geotracker.waterboards.ca.gov/ 

 
Applicant’s Information: 
Name:                              

Street Address:                          

City, State, Zip Code:                        

Phone Number:            
 
 
Project Information:  

Address:                              

City, State, Zip Code:                        

Assessor’s book, page, and parcel number:                
 
 
Specify any list pursuant to Section 65962.5 of the Government Code: 

Regulatory identification number:                    

Date of list:           
 
 
Applicant’s verification: 

Signature:                     Date:      

Jennie Durant and Keki Burjorjee

1346 Ordway Street

Berkeley, CA 94702

916-220-9806

1346 Ordway Street

Berkeley, CA 94702

60-2416-50

N/A

9-5-2018
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Planning & Development Department
Land Use Planning Division

1947 Center Street, Berkeley, CA  94704    Tel: 510.981.7410    TDD: 510.981-6903    Fax: 510.981.7420
E-mail: planning@ci.berkeley.ca.us

September 19, 2018

Jennie Durant and Keki Burjoree
1346 Ordway Street
Berkeley, CA 94702

RE: 1346 Ordway Street, Application #ZP2018-0174

Administrative Use Permit to:   

Add 2 foot trellis on top of 6 foot fence.

Dear Applicant:

On behalf of the City of Berkeley, I would like to introduce myself as the project planner for the above referenced 
application. Your application is currently being reviewed by City departments, including the Building and Safety and 
Planning departments, as well as other interested parties, for their comments and to ensure that the project is 
complete as submitted. If any questions arise, City staff will either contact you in writing or via the telephone at the 
phone number supplied on the application you submitted. It is also prudent to expect site visits by various staff 
members over the course of the City’s review of your project. These visits will be from the public right-of-way, unless 
an appointment is made with you in advance.  

If you have any questions or concerns, please feel free to contact me at 510-981-7419 or 
nkarimzadegan@cityofberkeley.info. If I have any questions, I will contact you within 30 days of your application 
date to follow-up with the status of the project and to request any additional information needed to complete the 
application. Please note that due to staffing reductions and the level of permit activity, applicants should be prepared 
to expect longer processing times than in the past. Answers to frequently asked questions related to Administrative 
Use Permits, including “what is the process” and “how long does it take” can be found by visiting the City of 
Berkeley’s website at the following address:
http://www.ci.berkeley.ca.us/Planning_and_Development/Land_Use_Division/Administrative_Use_Permit.aspx

Please know that this application is subject to the Permits Streamlining Act, Government Code Section 65921, 
which (1) sets forth various time limits within which state and local government agencies must either approve or 
disapprove permits and (2) providing that these time limits may be extended once (and only once) by agreement 
between the parties.

I look forward to working with you.

Sincerely,

Nilu Karimzadegan
Planning Technician

Sent via email: 
jenniedurant@gmail.com
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Planning & Development Department
Land Use Planning Division

1947 Center Street, Berkeley, CA  94704    Tel: 510.981.7410    TDD: 510.981-6903    Fax: 510.981.7420
E-mail: planning@ci.berkeley.ca.us

September 21, 2018

Jennie Durant and Keki Burjorjee
1346 Ordway Street
Berkeley, CA 94702

RE: 1346 Ordway Street, Application #ZP2018-0174

Administrative Use Permit to:   

Add 2 foot trellis on top of 6 foot fence.

Dear Applicant:

On behalf of the City of Berkeley, I would like to introduce myself as the project planner for the above referenced 
application. Your application is currently being reviewed by City departments, including the Building and Safety and 
Planning departments, as well as other interested parties, for their comments and to ensure that the project is 
complete as submitted. If any questions arise, City staff will either contact you in writing or via the telephone at the 
phone number supplied on the application you submitted. It is also prudent to expect site visits by various staff 
members over the course of the City’s review of your project. These visits will be from the public right-of-way, unless 
an appointment is made with you in advance.  

If you have any questions or concerns, please feel free to contact me at 510-981-7419 or 
nkarimzadegan@cityofberkeley.info. If I have any questions, I will contact you within 30 days of your application 
date to follow-up with the status of the project and to request any additional information needed to complete the 
application. Please note that due to staffing reductions and the level of permit activity, applicants should be prepared 
to expect longer processing times than in the past. Answers to frequently asked questions related to Administrative 
Use Permits, including “what is the process” and “how long does it take” can be found by visiting the City of 
Berkeley’s website at the following address:
http://www.ci.berkeley.ca.us/Planning_and_Development/Land_Use_Division/Administrative_Use_Permit.aspx

Please know that this application is subject to the Permits Streamlining Act, Government Code Section 65921, 
which (1) sets forth various time limits within which state and local government agencies must either approve or 
disapprove permits and (2) providing that these time limits may be extended once (and only once) by agreement 
between the parties.

I look forward to working with you.

Sincerely,

Nilu Karimzadegan
Planning Technician

Sent via email: 
jenniedurant@gmail.com
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Planning and Development Department 
Land Use Planning Division 

1947 Center Street, Second Floor, Berkeley, CA  94704    Tel: 510.981.7410    TDD: 510.981.7474    Fax: 510.981.7420 
E-mail: planning@ci.berkeley.ca.us 

October 5, 2018 

Jennie Durant and Keki Burjorjee 
1346 Ordway Street 
Berkeley, CA 94702 

Re: Administrative Use Permit #ZP2018-0174 for 1346 Ordway Street 

Dear Jennie,

On September 7, 2018, you submitted an Administrative Use Permit application for a single family 
dwelling to 1) install a 2’ lattice over an existing 6’ fence, resulting in an 8’ Accessory Structure 
within the setback and 2) to plant fifteen approximately 14’ tall trees alongside the proposed fence.  
Based on my preliminary review, the following is needed for your project: 

 Administrative Use Permit, under Berkeley Municipal Code (BMC) Section 23D.08.060 for 
constructing an Accessory Structure over 6’ within setbacks.   

In order to complete your application please respond to the following: 

1) Neighbor Pre-Application Contact: Per our Neighbor Pre-Application Contact requirements,
please provide proof of contact for all owners & occupants of 1343 Peralta Avenue.  

2) Tabulation Form: Per our Zoning Project Submittal Requirements, please provide a 
Tabulation Form.  

3) Site Plan: Please provide the following:  

A) Exhibit all existing and required setbacks 

B) Include any portion of neighborhood building within 20’ of property line. 

C) Depict the proposed parking space on site plan, fully dimension the space and show 
dimensions to the property line and the residence. Please note that any proposed 
parking space must comply with BMC 23D.12.080 and be separated from the adjacent 
property line by a 2 foot landscaping planter.

D) Include the existing trellis on the lot and its distance to property lines. 

E) Include the tree’s trunk and crown diameters and their distances to the property line and 
the main residence.   

Sent via email:
jenniedurant@gmail.com
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1346 Ordway October 5, 2018 
Determination of Incomplete Application Administrative Use Permit #ZP2018-0174 

File: G:\LANDUSE\Projects by Address\Ordway\1346\ZP2018-0174\DOCUMENT FINALS\2018-10-05_30 day latter_1346 
Ordway.docx 

4) Accessory Structure/Building : 

A. Shed: Please provide dimensioned plans, elevations and photos (from inside and 
outside) of the shed structure.   

B. Trellis: Please provide dimensioned plans, elevations and photos of the Trellis.  

5) Additional Photos: Please provide additional photos of the fence on the north and east 
property lines.  

6) Additional Comment: I was not able to confirm that City approved a removal of a 9’X16’ 
garage, addition of trellis and addition of shed on this lot. Please note that any unpermitted 
addition or removal of buildings or structures will be added to this permit.
  

In your resubmittal, include a cover letter stating how you have addressed the incomplete 
items. Any changes or corrections must be clouded, and accompanied by a number to 
allow for easier identification. If new plans are submitted, please deliver two (2) sets of plans
(at least one set to scale) and submit both a paper and an electronic copy of the 
resubmittals to the zoning counter during normal business hours (Monday thru Thursday 8:30 
am – 4:00 pm). 

If you take no action to address the above items within 60 days, the application may be 
deemed withdrawn and returned to you.  Please contact me if you have any questions at (510) 
981-7419. 

Sincerely, 

Nilu Karimzadegan, Planning Technician 
CC: Greg Powell, Principal Planner 
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Land Use Planning, 2120 Milvia Street, Berkeley, CA  94704      
Tel:  510.981.7410   TDD:  510.981.7474   Fax:  510.981.7420 
Email:  Planning@ci.berkeley.ca.us

2120 Milvia Street, 2nd Floor, Berkeley, CA  94704    Tel: 510.981-7410  Fax: 510 981-7420  TDD:510 981-7474 
E-mail: planning@ci.berkeley.ca.us 

II.E.   HAZARDOUS WASTE AND SUBSTANCES STATEMENT 

Pursuant to the Permit Streamlining Act (PSA), a development permit application may not be 
accepted as complete unless and until the applicant has submitted a signed statement 
indicating whether the proposed project site or any alternative site(s) is on the lists of 
hazardous waste sites compiled pursuant to Government Code Section 65962.5 by the 
California Secretary for Environmental Protection.   

Data lists / maps are available at the following websites (check multiple lists and categories): 
http://www.calepa.ca.gov/SiteCleanup/CorteseList/

http://www.envirostor.dtsc.ca.gov/public/ 
 

https://geotracker.waterboards.ca.gov/ 

 
Applicant’s Information: 
Name:                              

Street Address:                          

City, State, Zip Code:                        

Phone Number:            
 
 
Project Information:  

Address:                              

City, State, Zip Code:                        

Assessor’s book, page, and parcel number:                
 
 
Specify any list pursuant to Section 65962.5 of the Government Code: 

Regulatory identification number:                    

Date of list:           
 
 
Applicant’s verification: 

Signature:                     Date:      
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Add 2 foot trellis on top of 6 foot fence.

Attachment 7 - Administrative Record 
Page 209 of 503



Add 2 foot trellis on top of 6 foot fence.
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2’ lattice over an existing 6’ fence ’
plant fifteen approximately 14’ tall trees 

6’

nclude any portion of neighborhood building within 20’ of property line. 

tree’s trunk and crown diameter
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I was not able to confirm that City approved a removal of a 9’X16’ 

–
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Karimzadegan, Niloufar

From: Karimzadegan, Niloufar
Sent: Friday, October 19, 2018 12:43 PM
To: 'Jennie Durant'
Subject: RE: 1346 Ordway/ZP2018-0174

Jennie,

I also wanted to let you know that since this is a result of a Notice of Violation, you will have to pay another $970 on this
application. Please let me know when you are ready to submit the requested material and I will create an invoice for
you. You can pay at the Cashier on 3rd floor.

Thank you,

Nilu

From: Jennie Durant [mailto:jenniedurant@gmail.com]
Sent:Wednesday, October 17, 2018 11:57 AM
To: Karimzadegan, Niloufar <nkarimzadegan@cityofberkeley.info>
Cc: Keki Burjorjee <keki.burjorjee@gmail.com>
Subject: Re: 1346 Ordway/ZP2018 0174

Thank you for your quick response! We will get back to you with our updates soon (and any further questions). 

Jennie Durant 

On Wed, Oct 17, 2018 at 11:50 AM Karimzadegan, Niloufar <nkarimzadegan@cityofberkeley.info> wrote: 

Hello Jennie,

Thank you for your email. Please see my responses below in blue. You can also give me a call if you needed more
assistance.

Best,

Nilu

510 981 7419
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From: Jennie Durant [mailto:jenniedurant@gmail.com]
Sent: Tuesday, October 16, 2018 10:58 PM
To: Karimzadegan, Niloufar <nkarimzadegan@cityofberkeley.info>
Cc: Keki Burjorjee <keki.burjorjee@gmail.com>
Subject: Re: 1346 Ordway/ZP2018 0174

Dear Nilu,

Thank you for your overview of our permit application. We will get the requested materials to you 
shortly.

Some follow-up questions and comments as we prepare these materials:

1. We realized we need to include an arbor and an additional trellis (that we didn’t realize violated city 
code when we built it) in the AUP application.  We will include it in the new site plan. Do we need to 
update other forms? Please refer to comment # 3 and 4 on the letter (need site plan and elevation 
information regarding these two items). You also need to include relevant information regarding shed 
and trellis on Tabulation form ( i.e.: Lot Coverage)

2. The 10x12 shed at the back of our property meets the requirements listed in chapter 23D.08.030 of the 
Berkeley Municipal code, and we aren't planning to include it in the permit, but will submit the 
information you requested in point 4A. I will be able to determine after I receive the requested material 
from you. 

3. In the closing paragraph, your letter states that we should provide two new sets of plans. We were 
confused by this. How should the two plans be different from each other? Please provide two sets of 
identical plans. They need to be to scale so that I can verify dimensions. 

4. Re: Neighbor Pre-Application Contract: Do we need to send the updated site plans (which will include 
the arbor and the trellis already installed on the north fence) to all of our adjacent neighbors again along 
with proof (certified mail) that we resent it? Or just our 1343 Peralta Ave. neighbor? Yes. You need to 
update plans (after responding to all items on the letter) and obtain signatures or provide certified mail 
receipts. 

5. Re: Section 3-C: Nothing in our proposal includes a change in our parking space. Does part 3-C still 
apply to our application? We park in the area currently labeled 'driveway' in the site plan. That is not a 
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permitted off-street parking space recognized by City of Berkeley. Since the garage is removed without 
a permit, a permit is required for an alternative space. 

6. Re: Additional comment: The garage you mentioned was removed by the previous owners before we 
took ownership of the property. Do we still need to include it in our permit? We had nothing to do with 
its removal. I understand. That happens all the time. When you request an AUP, everything on the site 
has to come to compliance. We will just include the removal of the garage to this permit so that it’ll be 
part of the record. 

7. What does it mean for the changes to be “clouded”? Please see the two examples below:

The linked image cannot be displayed.  The file may have been moved, renamed, or deleted. Verify that the link points to the correct file and location.
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The linked image cannot be displayed.  The file may have been moved, renamed, or deleted. Verify that the link points to the correct file and location.

8. Do we need to bring in all of our photos, proof of the neighbor pre-applications contact, and drawings of 
the trellis and the shed? Or can those be uploaded to a website? Please follow direction on last 
paragraph regarding resubmittal. You do need to bring in hard copies and a pdf version of the 
resubmittal. 

9. Also, our neighbor wrote a letter that unfairly characterizes us and our interactions with him. In what 
format should we respond? Please respond in form of a letter, stating the facts and submit it to me at the 
time of resubmittal.

We are finishing up our revisions and additions to the AUP and will get them to you shortly. We are new 
homeowners and figuring our way around the zoning and permit requirements is taking longer than anticipated. 
We appreciate your patience. No worries. I am here to help. 

Best,

Jennie Durant and Keki Burjorjee 
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On Fri, Oct 5, 2018 at 4:12 PM Karimzadegan, Niloufar <nkarimzadegan@cityofberkeley.info> wrote: 

Hello Jennie, 

Please see attached for my comments. Please don’t hesitate to contact me for any questions.  

Best,

Nilu Karimzadegan | Land Use Planning

nkarimzadegan@cityofberkeley.info

510.981.7419
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TABULATION FORM 
Project Address: Date:

Applicant’s Name:

Zoning District

Please print in ink the following numerical information for your Administrative Use Permit, Use Permit, or 
Variance application: 

Existing Proposed Permitted/
Required

Units, Parking Spaces & Bedrooms
Number of Dwelling Units            (#)

Number of Parking Spaces            (#)

Number of Bedrooms                     (#)
(R-1, R-1A, R-2, R-2A, and R-3 only)

Yards and Height
Front Yard Setback               (Feet)
Side Yard Setbacks:
(facing property)             Left: (Feet)

Right: (Feet)

Rear Yard Setback                   (Feet)

Building Height*               (# Stories)

Average*           (Feet)

Maximum*      (Feet)

Areas
Lot Area                      (Square-Feet)

Gross Floor Area*      (Square-Feet)
Total Area Covered by All Floors

Building Footprint*        (Square-Feet)
Total of All Structures

Lot Coverage*                       (%)
(Footprint/Lot Area)

Useable Open Space*   (Square-Feet)

Floor Area Ratio*
Non-Residential only    (Except ES-R)

*See Definitions – Zoning Ordinance Title 23F.   Revised:  05/15    

1346 Ordway Street

Jennie Durant and Keki Burjorjee

1

1 ?

2 N/A
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7'-2" 4'-0"

4'-0"4'-0"

58'-4" 20'-0"

20'-6" 20'-0"

~4,462 SF

~1,110 SF

~993 SF

~24.87%

N/A

~3,309 SF

~24.87%

N/A

~3,309 SF

R-1A

12/03/2018

0 1

10

3

28 FT

35 FT

1 0

N/A

N/A

N/A

N/A

< 28 FT

< 35 FT

N/A

N/A

< 45%

> 5,000 SF

> 400 SF

N/A

0

0

0 1,784 SF

Existing Structure 
Complies

2
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Land Use Planning, 1947 Center Street, Berkeley, CA  94704     
Tel:  510.981.7410   TDD:  510.981.6903   Fax:  510.981.7420   Email:  Planning@CityofBerkeley.info   

g:\landuse\forms & instructions\land use planning forms\word fi les\forms_all\tabulation_form_05-15.doc

TABULATION FORM 
Project Address: Date:

Applicant’s Name:

Zoning District

Please print in ink the following numerical information for your Administrative Use Permit, Use Permit, or 
Variance application: 

Existing Proposed Permitted/
Required

Units, Parking Spaces & Bedrooms
Number of Dwelling Units            (#)

Number of Parking Spaces            (#)

Number of Bedrooms                     (#)
(R-1, R-1A, R-2, R-2A, and R-3 only)

Yards and Height
Front Yard Setback               (Feet)
Side Yard Setbacks:
(facing property)             Left: (Feet)

Right: (Feet)

Rear Yard Setback                   (Feet)

Building Height*               (# Stories)

Average*           (Feet)

Maximum*      (Feet)

Areas
Lot Area                      (Square-Feet)

Gross Floor Area*      (Square-Feet)
Total Area Covered by All Floors

Building Footprint*        (Square-Feet)
Total of All Structures

Lot Coverage*                       (%)
(Footprint/Lot Area)

Useable Open Space*   (Square-Feet)

Floor Area Ratio*
Non-Residential only    (Except ES-R)

*See Definitions – Zoning Ordinance Title 23F.   Revised:  05/15    

1346 Ordway Street

Jennie Durant and Keki Burjorjee

1

1 ?

2 N/A
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7'-2" 4'-0"

4'-0"4'-0"
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20'-6" 20'-0"

~4,462 SF
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N/A

~3,309 SF

~24.87%

N/A

~3,309 SF

R-1A

12/03/2018

0 1
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3

28 FT

35 FT

1 0

N/A

N/A

N/A

N/A

< 28 FT

< 35 FT

N/A

N/A

< 45%

> 5,000 SF

> 400 SF

N/A

0

0

0 1,784 SF

Existing Structure 
Complies
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Planning and Development Department 
Land Use Planning Division 

1947 Center Street, Second Floor, Berkeley, CA  94704    Tel: 510.981.7410    TDD: 510.981.7474    Fax: 510.981.7420 
E-mail: planning@ci.berkeley.ca.us 

February 8, 2019 

Jennie Durant and Keki Burjorjee 
1346 Ordway Street 
Berkeley, CA 94702 

Re: Administrative Use Permit #ZP2018-0174 for 1346 Ordway Street 

Dear Jennie,

This letter is in response to the resubmittal of revised application materials, submitted on January 
09, 2019. To complete this application, please respond to the following:  

1) Additional AUPs & Fees: At the time of project submittal, fees were assessed as $970 for 
one Tier 3 AUP to construct an accessory structure over 6’ within required setbacks.
However, because the application is a result of a Notice of Violation and it also includes an 
unpermitted accessory building and an unpermitted trellis, additional AUPs will apply to the 
project resulting in a fee increase. We will issue an additional invoice upon the receipt of 
additional information (requested below).  

2) Survey:  

A. Provide dimensions from the main dwelling and the front porch to the front and side 
property lines. 

B. Provide the width of driveway on the front property line.

C. Include the accessory building’s dimensions on the survey and exhibit the distance from 
its eave to the rear and side property lines.

3) Site Plan: 

A. Accessory building: Please revise the accessory building’s name to read as “Accessory 
Habitable Space” and not a “Shed” on Site Plan. Additionally, include the average and 
maximum height on the elevation.  

B. Trellis: include trellis’s coverage in the overall lot coverage on Tabulation Form.  

C. Exhibit the front porch and its dimensions.  

D. Include the shed (and its dimensions) that is shown on survey and is attached to the 
rear of the dwelling.   

Sent via email:
jenniedurant@gmail.com
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1346 Ordway February 8, 2018 
Determination of Incomplete Application Administrative Use Permit #ZP2018-0174 

File: G:\LANDUSE\Projects by Address\Ordway\1346\ZP2018-0174\WORKING\2019-2-8_30 day latter_1346 Ordway.docx 

E. Provide the dimension from the main dwelling and the front porch to the front property 
line and not to a point in the Public Right of Way. 

F. Show the sidewalk and its width on Site Plan (See attached map)  

4) Tabulation Form: Please see the attached document for definitions and examples of Lot 
Coverage and Usable Open Space and revise the numbers on the Tabulation Form 
accordingly.

5) Number of Bedrooms: Please provide the floor plan of the main dwelling (dimensioned) that 
verifies the number of bedrooms included on this parcel.

Berkeley Municipal Code Section 13.42.020B defines a "Bedroom” as: 

"Bedroom means any Habitable Space in a Dwelling Unit or habitable Accessory 
Structure other than a kitchen or living room that is intended for or capable of being 
used for sleeping with a door that closes the room off from other common space such 
as living and kitchen areas that is at least 70 square feet in area, exclusive of closets 
and other appurtenant space, and meets Building Code standards for egress, light and 
ventilation. A room identified as a den, library, study, loft, dining room, or other extra
room that satisfies this definition will be considered a bedroom for the purposes of 
applying this requirement.”

According to Berkeley Municipal Code Section 23D.28.050 A (Special Provisions: Addition of 
Bedrooms to Parcels), for the addition of a fifth bedroom to a parcel, an Administrative Use 
Permit (AUP) shall be required. For the addition of any bedroom beyond the fifth, a Use Permit 
with Public Hearing (UPPH) shall be required. 

6) Additional comment: Please note that all owners of the subject property will need to sign 
and record with the Alameda County Clerk-Recorder a “Notice of Limitation on Use of 
Property”. This Notice of Limitation requires that no part of this Accessory Building be used 
or converted to use as a dwelling unit.  

In your resubmittal, include a cover letter stating how you have addressed the incomplete 
items. Any changes or corrections must be clouded, and accompanied by a number to 
allow for easier identification. If new plans are submitted, please deliver two (2) sets of plans 
(at least one set to scale) and submit both a paper and an electronic copy of the 
resubmittals to the zoning counter during normal business hours (Monday thru Thursday 8:30 
am – 4:00 pm). If you take no action to address the above items within 60 days, the application 
may be deemed withdrawn and returned to you.  Please contact me if you have any questions 
at (510) 981-7419. 

Sincerely, 

Nilu Karimzadegan, Planning Technician 
CC: Greg Powell, Principal Planner 
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23D.04.040 Lot Coverage 

A.    The calculation of area for lot coverage shall exclude uncovered decks, porches, landings and stairs, 

except that any deck on the roof of a building or accessory structure or over an enclosed space or paved 

ground area shall be included in such calculation. 

B.    The area of the roof of a subterranean structure, when such a structure is not more than three feet above 

finish grade, shall be excluded from the calculation of area for lot coverage. 

C.    Solar energy equipment in compliance with this chapter may exceed the maximum coverage area limit. 

D.    Wheelchair ramps and lifts in compliance with this chapter may exceed the maximum coverage area limit. 

(Ord. 6478-NS § 4 (part), 1999) 

23F.04.010 Definitions/Coverage Area: All the area of a lot, as projected on a horizontal plane, which is

enclosed by the exterior walls of buildings or enclosed Accessory Structures; or covered by decks,

porches, stairs and/or landings which cover an enclosed space or paved ground area. Also see Section

23D.04.040.

23D.04.050 Usable Open Space 

The area of each lot which is reserved for Usable Open Space purposes shall be for active or passive 

recreation use and shall be accessible to the occupants of the building, unless otherwise specified in individual 

District standards. In addition, such areas shall satisfy the following conditions. 

A.    No area shall qualify as usable open space unless it has a minimum width and length of ten feet, except 

that no balcony area may used to satisfy a usable open space requirement unless it has a minimum width and 

length of six feet and has at least one exterior side open and unobstructed except for required railings. 

B.    No more than 50% of the total usable open space required may be satisfied by balconies. 

C.    An area which is accessible and/or usable only by the occupants of a particular dwelling unit shall be used 

to satisfy the usable open space area requirements of only that particular dwelling unit. 

D.    Except in the case of balconies, usable open space shall be at least 75% open to the sky. 

E.    No area which exceeds 8% grade shall qualify as usable open space. 

Attachment 7 - Administrative Record 
Page 287 of 503



F.    At least 40% of the total area required as usable open space, exclusive of balconies above the first floor, 

shall be a landscaped area. For multiple dwelling uses, such landscaped areas shall incorporate automatic 

irrigation and drainage facilities adequate to assure healthy growing conditions for plants. 

G.    Any usable open space which is not planted shall be developed to encourage outdoor active or passive 

recreational use and shall include such elements as decks, sports courts, outdoor seating, decorative paved 

areas and walkways which do not serve as entrance walkways. 

H.    Areas of the lot which do not qualify as usable open space and which are not designated as driveways, 

off-street parking spaces or required walkways, shall be retained as landscaped areas. 

I.    No area designated for off-street parking and loading areas, service areas, driveways, required walkways 

or portions thereof or any features that are used for required access to dwelling units, shall be counted as 

satisfying any usable open space area requirement. (Ord. 6478-NS § 4 (part), 1999) 
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Jennie Durant and Keki Burjorjee
1346 Ordway St.,

Berkeley, CA 94702

4/5/2019

Dear Ms. Karimzadegan,

Please find the following documents attached:

1) Land survey that

● Provides dimensions from the main dwelling and the front porch to the front
and side property lines.

● Provides the width of driveway on the front property line.
● Includes the accessory building’s dimensions and exhibit the distance from its

eave to the rear and side property lines.

2) Site plan that

● Revises the accessory building’s name to read as “Accessory Habitable Space”
and not a “Shed” on Site Plan. Additionally, include the average and maximum
height on the elevation.

● Includes trellis’s coverage in the overall lot coverage on Tabulation Form.
● Exhibits the front porch and its dimensions.
● Include the shed (and its dimensions) that is shown on survey and is attached to

the rear of the dwelling.
● Provides the dimension from the main dwelling and the front porch to the front

property line and not to a point in the Public Right of Way.

3) Tabulation Form

4) Floor plan of the main dwelling (dimensioned) that verifies the number of bedrooms
included on this parcel.

Kind Regards

Keki Burjorjee
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Land Use Planning, 1947 Center Street, Berkeley, CA  94704     
Tel:  510.981.7410   TDD:  510.981.6903   Fax:  510.981.7420   Email:  Planning@CityofBerkeley.info   

g:\landuse\forms & instructions\land use planning forms\word fi les\forms_all\tabulation_form_05-15.doc

TABULATION FORM 
Project Address: Date:

Applicant’s Name:

Zoning District

Please print in ink the following numerical information for your Administrative Use Permit, Use Permit, or 
Variance application: 

Existing Proposed Permitted/
Required

Units, Parking Spaces & Bedrooms
Number of Dwelling Units            (#)

Number of Parking Spaces            (#)

Number of Bedrooms                     (#)
(R-1, R-1A, R-2, R-2A, and R-3 only)

Yards and Height
Front Yard Setback               (Feet)
Side Yard Setbacks:
(facing property)             Left: (Feet)

Right: (Feet)

Rear Yard Setback                   (Feet)

Building Height*               (# Stories)

Average*           (Feet)

Maximum*      (Feet)

Areas
Lot Area                      (Square-Feet)

Gross Floor Area*      (Square-Feet)
Total Area Covered by All Floors

Building Footprint*        (Square-Feet)
Total of All Structures

Lot Coverage*                       (%)
(Footprint/Lot Area)

Useable Open Space*   (Square-Feet)

Floor Area Ratio*
Non-Residential only    (Except ES-R)

*See Definitions – Zoning Ordinance Title 23F.   Revised:  05/15    

1346 Ordway Street

Jennie Durant and Keki Burjorjee

1

1 ?

2 N/A
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1 0
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N/A
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Planning and Development Department 
Land Use Planning Division 

1947 Center Street, Second Floor, Berkeley, CA  94704    Tel: 510.981.7410    TDD: 510.981.7474    Fax: 510.981.7420 
E-mail: planning@ci.berkeley.ca.us 

July 2, 2019 

Jennie Durant and Keki Burjorjee 
1346 Ordway Street 
Berkeley, CA 94702 

Re: Administrative Use Permit #ZP2018-0174 for 1346 Ordway Street 

Dear Jennie,

Thank you for the electronic resubmittal of the revised Site Plan on June 5, 2019. After reviewing 
the submitted materials, staff has determined that the existing off-street parking space is not 
accessible and there is no other feasible location for parking on the parcel. Note that all paved 
areas for off-street parking spaces, driveway and any other vehicle-related paving must be 
removed as a condition of approval on this permit. (Additionally on Site Plan, remove the label 
“Existing Parking Space” within the front yard setback and include a note for the removal of 
parking related paved areas and curb cut.). To complete your application, submit revised plans 
that reflect these changes and submit the additional required payment (see attached invoice).   

In your resubmittal, include a cover letter stating how you have addressed the incomplete items. 
Any changes or corrections must be clouded, and accompanied by a number to allow for 
easier identification. If new plans are submitted, please deliver two (2) sets of plans (at least one 
set to scale) and submit both a paper and an electronic copy of the resubmittals to the zoning 
counter during normal business hours (Monday thru Thursday 8:30 am – 4:00 pm). If you take no 
action to address the above items within 30 days, the application may be deemed withdrawn and 
returned to you. Please contact me if you have any questions at (510) 981-7419. 

Sincerely, 
Nilu Karimzadegan, Planning Technician 
CC: Greg Powell, Principal Planner 

Sent via email:
jenniedurant@gmail.com
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I N V O I C E

Bill to: 

Permit Service Center
Building and Safety Division
1947 Center St. Third Floor
Berkeley, CA 94704

Invoice #: 

Record #: ZP2018-0174

1346 Ordway Street
Jennie Durant
1346 ORDWAY ST
BERKELEY CA 94702-1124

411328

Address: 1346 ORDWAY ST

Date: 7/2/2019 2:39:01 PM

Date 
Assessed

Invoiced Fee Item Fee Paid Balance

7/2/2019 Records Management  
AUP110

$50.00 $0.00 $50.00

7/2/2019 Community Planning 
Fee (15%)  
ADDCPF_ACP97

$120.00 $0.00 $120.00

7/2/2019 Community Planning 
Fee (15%)  
ADDCPF_ACP97

$240.00 $0.00 $240.00

7/2/2019 AUP Base Tier 3 - Least 
complex projects in or 
adjacent to Residential 
District  AUP030

$800.00 $0.00 $800.00

7/2/2019 AUP: Additional 
Administrative Use 
Permits  AUP080

$1,600.00 $0.00 $1,600.00

Totals: $2,810.00 $0.00 $2,810.00

Print Date: 7/2/2019COB1\nkarimzadegan
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I N V O I C E

Bill to: 

Permit Service Center
Building and Safety Division
1947 Center St. Third Floor
Berkeley, CA 94704

Invoice #: 

Record #: ZP2018-0174

1346 Ordway Street
Jennie Durant
1346 ORDWAY ST
BERKELEY CA 94702-1124

411328

Address: 1346 ORDWAY ST

Date: 7/2/2019 2:39:01 PM

Date 
Assessed

Invoiced Fee Item Fee Paid Balance

7/2/2019 Records Management  
AUP110

$50.00 $0.00 $50.00

7/2/2019 Community Planning 
Fee (15%)  
ADDCPF_ACP97

$120.00 $0.00 $120.00

7/2/2019 Community Planning 
Fee (15%)  
ADDCPF_ACP97

$240.00 $0.00 $240.00

7/2/2019 AUP Base Tier 3 - Least 
complex projects in or 
adjacent to Residential 
District  AUP030

$800.00 $0.00 $800.00

7/2/2019 AUP: Additional 
Administrative Use 
Permits  AUP080

$1,600.00 $0.00 $1,600.00

Totals: $2,810.00 $0.00 $2,810.00

Print Date: 7/2/2019COB1\nkarimzadegan
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Print Date: 7/2/2019COB1\nkarimzadegan
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Bill to: 

Permit Service Center
Building and Safety Division
1947 Center St. Third Floor
Berkeley, CA  94704

Invoice #: 

Record #: 

1346 Ordway Street
Jennie Durant
1346 ORDWAY ST
BERKELEY CA 94702-1124

Address:

ZP2018-0174

1346 ORDWAY ST

Date: 0

Invoiced Fee Item

AUP Base Tier 3 - Least
complex projects in or
adjacent to Residential
District

Fee Paid Balance

$800.00

Totals: ($970.00)

$50.00 ($50.00) $0.00

($120.00)

$800.00 ($800.00) $0.00

$0.00

$ 00.00 $0.00 $ 00.00

$1,000.00 $0.00 $1,000.00

$1,025.00 $0.00 $1,025.00

$320.00 $0.00 $320.00
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September 17, 2019 
 
Re: Variance Request 
 
To Whom It May Concern: 
 
We are writing to request the approval of a parking variance for our property at 1346 Ordway 
Street to waive the requirement for a 2” landscaping barrier between our front parking space 
and the property line. We are requesting that the Zoning Office waive the 2” landscaping 
barrier requirement (or reduce it) so that we will not have to A) augment (i.e. demolish and 
rebuild) our front stairs to accommodate the parking spot, and B) demo and rebuild our curb 
cut to match the new parking spot.  
 
Some background: A preexisting structure at the rear of our property was in a state of extreme 
disrepair and was removed by the previous owners right before we took ownership of the 
property. This structure was marked as a “garage” in the site-plan the zoning office had for our 
property, even though it was not used as one by the previous owner (see attached photo 
evidence from 2008). As far as we know, the previous resident, who owned the property since 
the 70s, parked on the front of the property. 
 
The Zoning Office noted the removal of the structure marked as a garage when we applied for 
an AUP to plant a hedge along the side of our property to have a privacy screening from our 
neighbor, whose 4-unit property is currently vacant, poorly maintained, looks directly into our 
and our young daughter’s bedroom. Based on the results of our site plan and land surveys, the 
Zoning Office subsequently determined that we do not have a legal, usable parking spot on the 
property because the distance from our house to the side property line is 6’9” its narrowest and 
a car could not be expected to pass through. We were then asked to remove our front parking 
area and curb cut. 
 
One of the owners, Jennie Durant, has a temporary handicapped placard for a spine condition 
and requires a parking spot close to the front door. We have requested an AUP to keep the 
front parking area and are applying for a variance to waive (or reduce) the requirement for a 2’ 
landscaping strip between the front parking space and the property line. 
  
We have brought our case to the attention of City Council Member Rashi Kesarwani, who 
discussed it with Council Member Susan Wengraf. Both council members agreed that our home 
was non-conforming to begin with. Kesarwani expressed support for the AUP given our 
property limitations and the handicapped parking consideration.  
 
The variance we are requesting would allow us to keep our current parking spot and curb cut 
as is, without augmentation. Both of these would be a significant expense for us and would 
also produce substantial unnecessary environmental waste (in the form of concrete and 
rebar)—neither of which support the well-being of Berkeley residents nor the city’s stated 
Zero Waste goals.
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Below, we detail the reasons we think our parking space qualifies for a variance. First, we 
address several points that we hope Zoning administrators/the Zoning Board will consider in 
our case. Second, we respond to the City’s requirements to approve a variance and respond to 
each point. 
 

1. As stated above, needlessly demolishing our stairs just to add a landscaping barrier to 
meet the code would result in the production of significant concrete and rebar waste, 
and the possible demo of our curb cuts as well, again adding more waste. We hope the 
Zoning Board will see the value in granting the variance to support the city’s Zero Waste 
goals and overall environmental ethics.  
 

2. Our proposed parking space allows for a 1’8” landscaping strip (if needed) between 
the property line and our proposed parking spot, so the variance would only be to waive 
6” off the required 2’. By looking at the enlarged drawing on our site plan (A3), it’s clear 
that there is 1’8” of clearance from the property line to the proposed parking spot (1.5 
feet from the space to the property line, and 8” from the parking space to the stairs, 
including clearances). 
 

3. It would be a significant financial burden to augment the stairs and/or curb 
cut/driveway: To have a 2’ landscaping barrier would require us to demolish and rebuild 
our stairs to create the additional 6” space to meet the zoning requirements and may 
require us to augment the curb cut (which has a septic main in it). All of this would add 
*significant* cost to the process of obtaining permits for our house, which has now 
gone over $11,000, including the cost of two land surveys, architect fees, and permit 
expenses. Augmenting the stairs by 6” (in a way that would not lower the property 
value) would add significant expense, particularly if we have to augment the curb cut as 
well.  

 

 
Figure 1: Photo of grass between parking space and neighbor's property 

4. Our neighbor’s property has a large grass patch adjacent to our parking spot, so a 
landscaping strip would be redundant. (See attached photo) 
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Second, we respond to the City’s requirements to approve a variance (as shared by our zoning 
officer), by addressing each point of the following requirements:  
 
A.  There are exceptional or extraordinary circumstances or conditions applying to the land, 

building or use referred to in the application, which circumstances or conditions do not apply 
generally to land, buildings and/or uses in the same District
 

Our request to have a front parking spot in the current location is exceptional because of the 
handicapped placard. 
 
B. The granting of the application is necessary for the preservation and enjoyment of 

substantial property rights of the subject property’s owner;
 
As property owners, we feel that having a parking space is necessary for the enjoyment and 
full use of our home. If the variance is not approved, we will have to spend thousands of 
dollars we do not have to demolish and rebuild our stairs (to add 6” to allow the landscape 
barrier) and quite possibly augment the curb cut as well (which has a sewer main). These 
costs alone could add up to more than ten thousand dollars—which seems like an extreme 
burden to add an extra 6” to meet the code. 
 
C. The establishment, maintenance or operation of the use or the construction of a building, 

structure or addition thereof, to be approved will not, under the circumstances of the 
particular case, materially affect adversely the health or safety of persons residing or 
working in the neighborhood of the property of the applicant and will not, under the 
circumstances of the particular case, be materially detrimental to the public welfare or 
injurious to property or improvements in said neighborhood; and that the granting of 
the Variance will promote the municipal health, welfare and safety and benefit the City as a 
whole.

 
We are simply requesting that our current parking space be allowed to remain where it is, 
though if needed, we would remove the existing concrete and install a permeable parking 
space. Requiring us to additionally demo and rebuild the stairs, and demo and redo the curb 
cut would all produce significant environmental waste, which we believe is detrimental to the 
health and welfare of the City. Granting the variance will reduce environmental waste.  
 
We hope the city will see that needlessly demolishing 6” of stairs and moving the curb cut is at 
extreme odds with the environmental ethics that guide the city of Berkeley, not to mention the 
unnecessary emotional and financial toll it places on us as homeowners, all so we can have a 
front parking spot that is handicap accessible.  
 
We hope that you understand the undue burden it would place on us and grant us the variance. 
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Kind regards, 
 
Jennie Durant and Keki Burjorjee 
1346 Ordway Street 
916-220-9806 
jenniedurant@gmail.com 
 
 
 

Photo of parking space from 2008. Note that our neighbor’s house has been in a state of disrepair since at least 2008—
over 11 years, making that an 11-year remodel process. This is one of the reasons that drove us to plant the hedge in the 
first place. 
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TABULATION FORM 
Project Address: Date:

Applicant’s Name:

Zoning District

Please print in ink the following numerical information for your Administrative Use Permit, Use Permit, or 
Variance application: 

Existing Proposed Permitted/
Required

Units, Parking Spaces & Bedrooms
Number of Dwelling Units            (#)

Number of Parking Spaces            (#)

Number of Bedrooms                     (#)
(R-1, R-1A, R-2, R-2A, and R-3 only)

Yards and Height
Front Yard Setback               (Feet)
Side Yard Setbacks:
(facing property)             Left: (Feet)

Right: (Feet)

Rear Yard Setback                   (Feet)

Building Height*               (# Stories)

Average*           (Feet)

Maximum*      (Feet)

Areas
Lot Area                      (Square-Feet)

Gross Floor Area*      (Square-Feet)
Total Area Covered by All Floors

Building Footprint*        (Square-Feet)
Total of All Structures

Lot Coverage*                       (%)
(Footprint/Lot Area)

Useable Open Space*   (Square-Feet)

Floor Area Ratio*
Non-Residential only    (Except ES-R)

*See Definitions – Zoning Ordinance Title 23F.   Revised:  05/15    

1346 Ordway Street

Jennie Durant and Keki Burjorjee

1

1 ?

2 N/A
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TABULATION FORM 
Project Address: Date:

Applicant’s Name:

Zoning District

Please print in ink the following numerical information for your Administrative Use Permit, Use Permit, or 
Variance application: 

Existing Proposed Permitted/
Required

Units, Parking Spaces & Bedrooms
Number of Dwelling Units            (#)

Number of Parking Spaces            (#)

Number of Bedrooms                     (#)
(R-1, R-1A, R-2, R-2A, and R-3 only)

Yards and Height
Front Yard Setback               (Feet)
Side Yard Setbacks:
(facing property)             Left: (Feet)

Right: (Feet)

Rear Yard Setback                   (Feet)

Building Height*               (# Stories)

Average*           (Feet)

Maximum*      (Feet)

Areas
Lot Area                      (Square-Feet)

Gross Floor Area*      (Square-Feet)
Total Area Covered by All Floors

Building Footprint*        (Square-Feet)
Total of All Structures

Lot Coverage*                       (%)
(Footprint/Lot Area)

Useable Open Space*   (Square-Feet)

Floor Area Ratio*
Non-Residential only    (Except ES-R)

*See Definitions – Zoning Ordinance Title 23F.   Revised:  05/15    

1346 Ordway Street

Jennie Durant and Keki Burjorjee

1

1 ?

2 N/A
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TABULATION FORM 
Project Address: Date:

Applicant’s Name:

Zoning District

Please print in ink the following numerical information for your Administrative Use Permit, Use Permit, or 
Variance application: 

Existing Proposed Permitted/
Required

Units, Parking Spaces & Bedrooms
Number of Dwelling Units            (#)

Number of Parking Spaces            (#)

Number of Bedrooms                     (#)
(R-1, R-1A, R-2, R-2A, and R-3 only)

Yards and Height
Front Yard Setback               (Feet)
Side Yard Setbacks:
(facing property)             Left: (Feet)

Right: (Feet)

Rear Yard Setback                   (Feet)

Building Height*               (# Stories)

Average*           (Feet)

Maximum*      (Feet)

Areas
Lot Area                      (Square-Feet)

Gross Floor Area*      (Square-Feet)
Total Area Covered by All Floors

Building Footprint*        (Square-Feet)
Total of All Structures

Lot Coverage*                       (%)
(Footprint/Lot Area)

Useable Open Space*   (Square-Feet)

Floor Area Ratio*
Non-Residential only    (Except ES-R)

*See Definitions – Zoning Ordinance Title 23F.   Revised:  05/15    

1346 Ordway Street

Jennie Durant and Keki Burjorjee

1

1 ?

2 N/A
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CLARIFICATIONS FOR ZONING OFFICE, 11/19/2019

Site Plan:

1) For clarity, please remove clouds, label fence and lattice on both side PLs (on 
south and north) and the 4 ft. bamboo fence on the rear PL. 
NL: Fence has Keynote #13. Lattice has Keynote #26. Bamboo fence on Rear 
PL has Keynote #1. These are shown on the plans. Note added to plan noting 
extent of lattice along fence.

2)    Please add a north arrow on all plans.  

3)    How many hedges total are there on the site? On the application, it is noted that 
there are 15 but 12 are drawn on Site Plan. I also see that there are hedges on the 
north side of the lot but they are not drawn on Site Plan. The number of hedges should 
match on plans and all other documents.

NL: Added 3 hedges on south side and 5 hedges of North side near deck.

4)    Unfortunately the survey does not show the distance from the accessory 
building’s eave to the south and rear property lines. Currently the Site Plan shows 4’-1” 
to South PL (Abutting Larry Hickman’s property) and 3’-9” to the rear PL. Because 
different numbers were presented on earlier sets, I need that the numbers on the latest 
resubmittal be confirmed. (Please confirm 4’-1” to South PL & 3’-9” to the rear PL from 
eave)   

NL: Confirming 4’-1” from eave to south PL and 3’-6” from eave to Rear PL.

5)    Shows distance to ALL PLs from accessory building’s eave and Trellis.

Elevations:
Please show average and maximum heights for the accessory building and specify average and 
maximum on dimension lines.

On Tab Form:

1)    Please include a GFA and building footprint number for the accessory building

NL: Answer is 128SF AHS footprint. Tabulation form is included for more detailed 
summary of areas.
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2)    Accessory building setbacks should be from its eave and not face of its wall. (It is 
only for main house that we measure to the face of wall). (Included on Tab page titled 
“Accessory Habitable Space”)

2) Include trellis’ footprint on Tab Form (Included on Tab page titled “Arbor”)

4)    Main building’s existing exact average and maximum height should be noted on Tab 
form. DONE (Included on first page)

NL: Top of gutter = 10’-3”. Maximum height = 16’
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TABULATION FORM 
Project Address: Date:

Applicant’s Name:

Zoning District

Please print in ink the following numerical information for your Administrative Use Permit, Use Permit, or 
Variance application: 

Existing Proposed Permitted/
Required

Units, Parking Spaces & Bedrooms
Number of Dwelling Units            (#)

Number of Parking Spaces            (#)

Number of Bedrooms                     (#)
(R-1, R-1A, R-2, R-2A, and R-3 only)

Yards and Height
Front Yard Setback               (Feet)
Side Yard Setbacks:
(facing property)             Left: (Feet)

Right: (Feet)

Rear Yard Setback                   (Feet)

Building Height*               (# Stories)

Average*           (Feet)

Maximum*      (Feet)

Areas
Lot Area                      (Square-Feet)

Gross Floor Area*      (Square-Feet)
Total Area Covered by All Floors

Building Footprint*        (Square-Feet)
Total of All Structures

Lot Coverage*                       (%)
(Footprint/Lot Area)

Useable Open Space*   (Square-Feet)

Floor Area Ratio*
Non-Residential only    (Except ES-R)

*See Definitions – Zoning Ordinance Title 23F.   Revised:  05/15    

1346 Ordway Street

Jennie Durant and Keki Burjorjee

1

1 ?

2 N/A
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Variance application: 
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Required

Units, Parking Spaces & Bedrooms
Number of Dwelling Units            (#)

Number of Parking Spaces            (#)

Number of Bedrooms                     (#)
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Jennie Durant and Keki Burjorjee 
1346 Ordway Street, 94702 

ZP2018-0174 
 

December 4, 2019 
 
Re: UPDATED Variance Request 
 
Dear Members of the Zoning Office and Zoning Adjustment Board, 
 
We are writing to request the approval of a parking variance for our 
property at 1346 Ordway Street to reduce the requirement for a 
full 2’ landscaping barrier between our front parking space and the 
property line. We believe we can build a green, ecologically 
friendly, and attractive parking spot if the variance is granted. This 
will be in part because with the variance we will not have to A) 
augment (i.e. demolish and rebuild) our front stairs to 
accommodate the parking spot, and B) demo and rebuild our curb 
cut to match the adjusted parking spot.  
 
Fig 1. demonstrates a similar parking space design to what we 
would like to install. We will remove the existing concrete and 
sustainably dispose of it by donating it to a landscaper who uses 
concrete in her installations. In place of the concrete, we will install permeable paver parking 
strips, a dymondia lawn on the left side which will act as a 1” landscaping barrier; and low, 
xeriscaped vegetation in between paver parking strips. This design would allow us to keep our 
stairs and curb cut. If we do not demolish the stairs, we will not have to pour new cement. 
Demolishing the stairs would be at odds with the city’s Zero Waste goals1. Additionally, 
pouring new cement for the stairs and augmented curb cut would contribute to carbon 
emissions, which is at odds with the city’s Climate Action plan, which aims to reduce carbon 
emissions2. Cement production is one of the worst emitters of carbon dioxide, accounting for 
over 8% of global carbon emissions3. 
 
We hope the Zoning Office and Board will see that granting our variance will allow us to 
create the most ecologically friendly parking space, without creating unnecessary waste, high 
carbon emissions, and loud demolition and reconstruction efforts that would disturb the peace 
in our neighborhood. Instead, this new design would fit in with our water-wise pollinator 
gardens in the front (Fig. 3) and backyard (Fig. 5). You can see a photo of how we have 
transformed our back garden into a pollinator garden in Fig. 4 and 5, as an example that 
highlights our aesthetic and environmental commitments. You can see that we have made 
great efforts to improve our property, make it more ecologically friendly, and contribute to the 
beauty of our neighborhood. 

                                                      
1 https://www.cityofberkeley.info/zerowaste/ 
2 https://www.cityofberkeley.info/climate/ 
3 https://reader.chathamhouse.org/making-concrete-change-innovation-low-carbon-cement-and-concrete 

Figure 1: Inspiration for future parking space 
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ZP2018-0174 
 

We provide detailed information in the following pages. 
 

 
Figure 3: Water-wise pollinator garden out front 

 
Background: 
A preexisting structure at the rear of our 
property was in a state of extreme disrepair 
and was removed by the previous owners 
right before we took ownership of the 
property. This structure was marked as a 
“garage” in the site-plan the zoning office 
had for our property, even though it was 
not used as one by the previous owner (see 
attached photo evidence from 2008, Fig. 
6—note that fence blocks entry to garage in 
back). As far as we and our neighbors know 
(some of whom have lived here for 20+ 
years), the previous resident, who owned 
the property since the 70s, parked on the 
front of the property in what is our current 
parking space (Fig. 2).  
 
The Zoning Office noted the removal of the 
structure marked as a garage when we 
applied for an AUP to plant a hedge along 
the side of our property to have a privacy 
screening from our neighbor, whose 4-unit 
property is currently vacant, poorly 
maintained, looks directly into our and our 
young daughter’s bedroom (See Fig 7). 

Figure 4: Backyard when we took ownership of property, Nov. 
2015. 

Figure 5: Backyard after we had it landscaped, 2018. 

Figure 2: Existing parking space 
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Currently the windows are boarded-up and a gutter has been hanging off the front garage for 
over two months (as of December 4th).  
 

 

 
Figure 7: Larry Hickman's property, Dec 4th, 2019. These windows have been removed and replaced countless times, according to 
our neighbors. The gutter has been hanging off the wall since the end of October.  

Figure 6: Photo of parking space from 2008. Note that our neighbor’s house has been in a state of disrepair since at 
least 2008—over 11 years, making that an 11-year remodel process. This is one of the reasons that drove us to plant the 
hedge in the first place. 
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Based on the results of our site plan and land surveys, the Zoning Office subsequently 
determined that we do not have a legal, usable parking spot on the property because the 
distance from our house to the side property line is 6’9” its narrowest and a car could not be 
expected to pass through. We were then asked to remove our front parking area and curb cut. 
 
One of the owners, Jennie Durant, has a temporary handicapped placard for a spine condition 
and requires a parking spot close to the front door. In part because of this, we have requested 
an AUP to keep the front parking area and are applying for a variance to reduce the 
requirement for a 2’ landscaping strip between the front parking space and the property line. 
  
We have brought our case to the attention of City Council Member Rashi Kesarwani, who 
discussed it with Council Member Susan Wengraf. Both council members agreed that our 
home was non-conforming to begin with. Kesarwani expressed support for the AUP given our 
property limitations and the handicapped parking consideration.  
 
The variance we are requesting would allow us to keep our existing stairs and curb cut as is, 
without augmentation. As mentioned, augmenting both of these would be a significant 
expense for us and would also produce substantial unnecessary environmental waste (in the 
form of concrete and rebar)—neither of which support the well-being of Berkeley residents nor 
the city’s stated Zero Waste goals.
 
Qualifications for Variance: 
 
Below, we detail the reasons we think our parking space qualifies for a variance. First, we 
address several points that we hope Zoning administrators/the Zoning Board will consider in 
our case. Second, we respond to the City’s requirements to approve a variance and respond to 
each point. 
 

1. As stated above, needlessly demolishing our stairs just to add a 2’ landscaping barrier 
to meet the code would result in the production of significant concrete and rebar 
waste, and the possible demo of our curb cuts as well, again adding more waste. We 
hope the Zoning Board will see the value in granting the variance to support the city’s 
Zero Waste goals and overall environmental ethics.  

 
2. It would be a significant financial burden to augment the stairs and/or curb 

cut/driveway: To have a 2’ landscaping barrier would require us to demolish and rebuild 
our stairs to create the additional 1’4” space to meet the zoning requirements and may 
require us to augment the curb cut (which has a septic main in it). All of this would add 
*significant* cost to the process of obtaining permits for our house, which has now 
gone over $11,000, including the cost of two land surveys, architect fees, and permit 
expenses. Augmenting the stairs by 1’4” (in a way that would not lower the property 
value) would add significant expense, particularly if we have to augment the curb cut as 
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well. One contractor4 estimated that the cost of demolishing and rebuilding the stairs 
and augmenting the curb cut would cost us from 10- to 20 thousand dollars.  
 
 

 
Figure 8: Neighbor's property begins at edge of concrete in photo. Grass to left of car is on neighbor's property. 

3. Our neighbor’s property has a large grass patch adjacent to our parking spot, so a full 
2’ landscaping strip seems less necessary. (Fig. 8) 

 
Below, we respond to the City’s requirements to approve a variance (as shared by our zoning 
officer), by addressing each point of the following requirements:  
 
A.  There are exceptional or extraordinary circumstances or conditions applying to the land, 

building or use referred to in the application, which circumstances or conditions do not apply 
generally to land, buildings and/or uses in the same District
 

Our request to have a front parking spot in the current location is exceptional because of the 
handicapped placard. 
 
B. The granting of the application is necessary for the preservation and enjoyment of 

substantial property rights of the subject property’s owner;
 
As property owners, we feel that having a parking space is necessary for the enjoyment and 
full use of our home. If the variance is not approved, we will have to spend thousands of 
dollars we do not have to demolish and rebuild our stairs and quite possibly augment the 
curb cut as well (which has a sewer main). These costs alone could add up to $10,000-
20,000—an extreme burden to meet the code. 
 
C. The establishment, maintenance or operation of the use or the construction of a building, 

structure or addition thereof, to be approved will not, under the circumstances of the 
particular case, materially affect adversely the health or safety of persons residing or 

                                                      
4 Eric Burtt, Licensed General Contractor: https://www.burttengineeringandconstruction.com/ 
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working in the neighborhood of the property of the applicant and will not, under the 
circumstances of the particular case, be materially detrimental to the public welfare or 
injurious to property or improvements in said neighborhood; and that the granting of 
the Variance will promote the municipal health, welfare and safety and benefit the City as a 
whole.

 
We are simply requesting that our current parking space be allowed to remain where it is, 
though if needed, we would remove the existing concrete and install a permeable parking 
space. Requiring us to additionally demo and rebuild the stairs, and demo and redo the curb 
cut would all produce significant environmental waste, which we believe is detrimental to the 
health and welfare of the City. Granting the variance will reduce environmental waste.  
 
We hope the city will see that needlessly demolishing 1’4” of stairs and moving the curb cut is 
at extreme odds with the environmental ethics that guide the city of Berkeley, not to mention 
the unnecessary emotional and financial toll it places on us as homeowners, all so we can have 
a front parking spot that is handicap accessible.  
 
We hope that you understand the undue burden it would place on us and grant us the variance. 
 
 
Kind regards, 
 
Jennie Durant and Keki Burjorjee 
1346 Ordway Street 
916-220-9806 
jenniedurant@gmail.com 
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1346 ORDWAY 36 NOTICES MAILED ON 02-25-20

NAME1 NAME2 ADDRESS1 ADDRESS2
Milvia-King Alliance 1731 MILVIA ST BERKELEY CA 94709
Ada Street (1300 Block) Neighborhood Watch Group 1365 ADA ST BERKELEY CA 94702
Albany-Berkeley Gilman-Curtis Neighborhood Association 1206 CURTIS ST BERKELEY CA 94706
Schoolhouse-Lincoln Creeks Watershed Neighborhood Assoc. 1546 MILVIA ST, BERKELEY CA 94709 BERKELEY CA 94709
University of California Berkeley Facilities Services A&E Building, Room 300 BERKELEY CA 94720
Urban Creeks Council 861 REGAL RD BERKELEY CA 94708
Bananas Inc. 5232 CLAREMONT AVE OAKLAND CA 94618
Berkeley Central Library 2090 KITTREDGE ST BERKELEY CA 94704
Adams Broadwell Joseph & Cardoza 601 GATEWAY BLVD. Su 1000 SO SAN FRANCISCO 94080
WALLENSTEIN SUSAN D & PINEDA EDUARDO A TRS 1342 HOPKINS ST BERKELEY CA 94702
WESTBRAE BIBLE CHURCH 1343 HOPKINS ST BERKELEY CA 94702
TRABER ANDREA & VONDELING ALEXANDRA 1340 HOPKINS ST BERKELEY CA 94702
STONE MERLE K TR & MERLE K TR 839 GALVIN DR EL CERRITO CA 94530
SLOAN ROOSEVELT S SR & MYRNA L TRS 1345 PERALTA AVE BERKELEY CA 94702
COLLIER NEIL A & JUDITH B TRS 1335 PERALTA AVE BERKELEY CA 94702
WILSON THELMA TR 1341 PERALTA AVE BERKELEY CA 94702
HICKMAN LAWRENCE 1333 HOPKINS ST BERKELEY CA 94702
ALBIETZ JESSICA M 1442A WALNUT ST #440 BERKELEY CA 94709
GERSHON TAMAR TR 1344 ORDWAY ST BERKELEY CA 94702
BURJORJEE KEKI M & DURANT JENNIE 1346 ORDWAY ST BERKELEY CA 94702
RABINOVITZ MIRIAM TR 1343 PERALTA AVE BERKELEY CA 94702
POTTER DEBORAH S & VILASECA JUAN F 1337 PERALTA AVE BERKELEY CA 94702
OCCUPANTS 1403 ORDWAY ST BERKELEY CA 94702
OCCUPANTS 1342 ORDWAY ST BERKELEY CA 94702
OCCUPANTS 1342 ORDWAY ST A BERKELEY CA 94702
OCCUPANTS 1333 HOPKINS ST 2 BERKELEY CA 94702
OCCUPANTS 1333 HOPKINS ST 3 BERKELEY CA 94702
OCCUPANTS 1333 HOPKINS ST 4 BERKELEY CA 94702
OCCUPANTS 1333 HOPKINS ST 1 BERKELEY CA 94702
OCCUPANTS 1323 HOPKINS ST BERKELEY CA 94702
OCCUPANTS 1329 HOPKINS ST A BERKELEY CA 94702
OCCUPANTS 1329 HOPKINS ST B BERKELEY CA 94702
OCCUPANTS 1329 HOPKINS ST C BERKELEY CA 94702
OCCUPANTS 1321 HOPKINS ST BERKELEY CA 94702
OCCUPANTS 1325 HOPKINS ST BERKELEY CA 94702
OCCUPANTS 1327 HOPKINS ST BERKELEY CA 94702
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N o t i c e  o f

A dm i n i s t r a t i v e

D e c i s i o n

1947 Center Street, 2nd Floor, Berkeley, CA  94704    Tel: 510.981.7410    TDD: 510.981.6903    Fax: 510.981.7420
E-mail: planning@ci.berkeley.ca.us

1346 Ordway Street
Administrative Use Permit #ZP2018-0174 for additions on an approximately 4,480 
sq. ft. lot with an existing one-story approximately 1,152 sq. ft. single family 
dwelling. The scope of work includes: 1) legalize a 9 ft. tall wood fence and 14 ft. 
tall hedge within north and south side setbacks; 2) legalize a 128 sq. ft., 12 ft. 2 in. 
tall habitable accessory building within the required side and rear setbacks; 3) 
legalize an approximately 9 ft. tall, 5 ft. X 21 ft. trellis located at 3 in. from the south 
side property line; 4) locate the off-street parking space within the front yard; and 
5) eliminate the required 2 ft. landscaped strip that separates the uncovered off-
street parking space from the adjacent property line.. 

ZONING OFFICER DECISION: The Zoning Officer of the City of Berkeley has APPROVED the 
following permits pursuant to Berkeley Municipal Code (BMC) Section 23B.28.050, and based on the 
attached findings and conditions (attachment 1) and plans (attachment 2): 

Administrative Use Permit, under Berkeley Municipal Code (BMC) Section 23B.52.010 for 
Reasonable Accommodation for Fair Access to Housing; 
Administrative Use Permit, under BMC Section 23D.08.005.A1 to construct a habitable accessory 
building; 
Administrative Use Permit, under BMC Section 23D.08.020.A to construct a habitable accessory 
building that is over 10 ft. in average height within 4 ft. of the property line; 
Administrative Use Permit, under BMC Section 23D.08.020.B to construct a habitable accessory 
building that is over 12 ft. in average height within 4 to 10 ft. of the property line; and 
Administrative Use Permits, under BMC Section 23D.08.060.A2 for construction of accessory 
structures.  

DATE NOTICE IS ISSUED: February 25, 2020
APPEAL PERIOD: February 26, 2020 to March 17, 2020

ATTACHMENTS: 
1. Findings and Conditions
2. Project Plans, dated received December 3, 2019

FOR FURTHER INFORMATION:
All application materials for this project are available online at: http://www.cityofberkeley.info/zoningapplications
and at the Permit Service Center, Third Floor, at 1947 Center Street, between 8:30 AM to 4 PM Monday, 
Wednesday - Friday & 8:30 AM to 2:30 PM Tuesday (closed 2nd Friday of every month). Questions about 
the project should be directed to the project planner, Nilu Karimzadegan, at (510) 981-7419 or 
nkarimzadegan@cityofberkeley.info. 
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1346 ORDWAY STREET NOTICE OF ADMINISTRATIVE DECISION
Page 2 of 3 Administrative Use Permit #ZP2018-0174

G:\LANDUSE\Projects by Address\Ordway\1346\ZP2018-0174\DOCUMENT FINALS

PUBLIC NOTICE, PURSUANT TO BMC SECTION 23B.28.040 B&C:
This Notice of Administrative Decision was: 
1. Forwarded to the Zoning Adjustments Board and sent to the Main Library;
2. Posted at three visible locations in the vicinity of the subject property and at a bulletin board at the Zoning 

counter.
3. Mailed to neighborhood and community organizations for which the project falls within their expressed area 

of interest, as set forth in BMC Section 23B.24.060; 
4. Mailed to owners and residents of properties abutting and confronting the subject property -or- when for a 

major residential additions in the R-1(H) District, or any project within the C-T District, to property owners 
and residents in a 300 foot radius.

The validity of the proceedings, however, shall not be affected by the failure of any such property owner, 
occupant or neighborhood or community organization to receive such mailed notice.
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TO APPEAL THIS DECISION, PURSUANT TO BMC SECTION 23B.28.060: 
To appeal this decision, you must:
1. Submit a letter clearly and concisely setting forth the grounds for the appeal, along with the required fee 

(see below) to the Zoning Officer, at the Permit Service Center, 1947 Center Street, 3rd Floor, Berkeley. 
2. The appeal and required fee (see below) must be received prior to 4:00 p.m. on the last day of the appeal 

period shown above (if the close of the appeal period falls on a weekend or holiday, then the appeal period 
expires the following business day).

3. Submit the required fee to the Permit Service Center (see above; checks and money orders must be 
payable to ‘City of Berkeley’): 
a. The basic fee for appeals of a Zoning Officer decision to the Zoning Adjustments Board is $200.  This 

fee may be reduced to $75 if the appeal is signed by persons who lease or own at least 35 percent of 
the parcels or dwelling units within 300 feet of the project site, or at least 20 such persons (not including 
dependent children), whichever is less.  

b. The fee for appeals of affordable housing projects (defined as projects which provide 50 percent or 
more affordable units for households earning 80% or less of Area Median Income) is $500, which may 
not be reduced.

c. The fee for all appeals by Applicants is $2500.  
If an appeal is filed, the Zoning Officer shall set the matter for consideration by the Zoning Adjustments Board.  
An appeal stays the issuance and exercise of the AUP until a decision is rendered or the appeal is withdrawn.  
If no appeal is received, the permit will be issued on the first business day following expiration of the appeal 
period, and the project may proceed at that time.

NOTICE CONCERNING YOUR LEGAL RIGHTS:
If you object to this decision, the following requirements and restrictions apply:
1. If you challenge this decision in court, you may be limited to raising only those issues you or someone else 

raised in an appeal of the decision. 
2. You must appeal to the Zoning Adjustments Board within twenty (20) days after the Notice of Decision of 

the action of the Zoning Officer is mailed.  It is your obligation to notify the Land Use Planning Division in 
writing of your desire to receive a Notice of Decision when it is completed.

3. Pursuant to Code of Civil Procedure Section 1094.6(b) and Government Code Section 65009(c)(1), no
lawsuit challenging a City decision, as defined by Code of Civil Procedure Section 1094.6(e), regarding a
use permit, variance or other permit may be filed more than ninety (90) days after the date the decision 
becomes final, as defined in Code of Civil Procedure Section 1094.6(b).  Any lawsuit not filed within that 
ninety (90) day period will be barred.

4. Pursuant to Government Code Section 66020(d)(1), notice is hereby given to the applicant that the 90-day 
protest period for any fees, dedications, reservations, or other exactions included in any permit approval 
begins upon final action by the City, and that any challenge must be filed within this 90-day period.

5. If you believe that this decision or any condition attached to it denies you any reasonable economic use of 
the subject property, was not sufficiently related to a legitimate public purpose, was not sufficiently 
proportional to any impact of the project, or for any other reason constitutes a “taking” of property for public 
use without just compensation under the California or United States Constitutions, your appeal of this 
decision must including the following information:
A. That this belief is a basis of your appeal.
B. Why you believe that the decision or condition constitutes a "taking" of property as set forth above.
C. All evidence and argument in support of your belief that the decision or condition constitutes a “taking” 

as set forth above.
If you do not do so, you will waive any legal right to claim that your property has been taken, both before 
the City and in court.
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Attachment  1 

F i n d i n g s  a n d  C o n d i t i o n s 
F E B R U A R Y 2 5 , 2 0 1 9  

1947 Center Street, 2nd Floor, Berkeley, CA  94704    Tel: 510.981.7410    TDD: 510.981.7474    Fax: 510.981.7420
E-mail: planning@ci.berkeley.ca.us

1346 Ordway Street

Administrative Use Permit #ZP2018-0174 for additions on an approximately 
4,480 sq. ft. lot with an existing one-story approximately 1,152 sq. ft. single 
family dwelling. The scope of work includes: 1) legalize a 9 ft. tall wood 
fence and 14 ft. tall hedge within north and south side setbacks; 2) legalize 
a 128 sq. ft., 12 ft. 2 in. tall habitable accessory building within the required 
side and rear setbacks; 3) legalize an approximately 9 ft. tall, 5 ft. X 21 ft. 
trellis located at 3 in. from the south side property line; 4) locate the off-
street parking space within the front yard; and 5) eliminate the required 2 ft.
landscaped strip that separates the uncovered off-street parking space 
from the adjacent property line. 
        
PERMITS APPROVED  

Administrative Use Permit, under Berkeley Municipal Code (BMC) Section 23B.52.010 for 
Reasonable Accommodation for Fair Access to Housing;  
Administrative Use Permit, under BMC Section 23D.08.005.A1 to construct a habitable 
accessory building; 
Administrative Use Permit, under BMC Section 23D.08.020.A to construct a habitable 
accessory building that is over 10 ft. in average height within 4 ft. of the property line; 
Administrative Use Permit, under BMC Section 23D.08.020.B to construct a habitable 
accessory building that is over 12 ft. in average height within 4 to 10 ft. of the property 
line; and  
Administrative Use Permits, under BMC Section 23D.08.060.A2 for construction of 
accessory structures.  

PERMITS DENIED
Administrative Use Permit, under BMC Section 23D.08.060.B legalize a boundary fence 
over 6 ft. in height. 

I. CEQA FINDINGS
1. The project is categorically exempt from the provisions of the California Environmental 

Quality Act (CEQA, Public Resources Code §21000, et seq. and California Code of 
Regulations, §15000, et seq.) pursuant to CEQA Guidelines Section 153301 of the CEQA 
Guidelines (“Existing Facilities”).

2. Furthermore, none of the exceptions in CEQA Guidelines Section 15300.2 apply, as 
follows: (a) the site is not located in an environmentally sensitive area, (b) there are no 
cumulative impacts, (c) there are no significant effects, (d) the project is not located near 
a scenic highway, (e) the project site is not located on a hazardous waste site pursuant to 
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Government Code Section 65962.5, and (f) the project would not affect any historical 
resource.

II. FINDINGS FOR APPROVAL
1. As required by BMC Section 23B.28.050.A, the project, under the circumstances of this 
particular case existing at the time at which the application is granted, would not be 
detrimental to the health, safety, peace, morals, comfort, and general welfare of the persons 
residing or working in the neighborhood of such proposed use or be detrimental or injurious 
to property and improvements of the adjacent properties, the surrounding area or 
neighborhood, or to the general welfare of the City because:

A. The subject property is equal to or below the Single Family Residential District (R-1A) 
standards (BMC Section 23D.20.070) for density, height, setbacks, maximum lot 
coverage, usable open space (1 dwelling on a lot where 1 dwelling is allowed; 32% lot 
coverage where 40% maximum lot coverage is allowed; and the subject property 
preserves well beyond 400 sq. ft. of required usable open space). One off-street parking 
space within the front setback is allowed to comply with BMC Section 23B.52.010 for 
Reasonable Accommodation for Fair Access to Housing. The project would legalize 
construction of an accessory building in the rear and side yards which is consistent with 
the single-family use of the subject property, functions as an extension of the main 
dwelling, is accessory to the residential use, and is not used as a separate dwelling. The 
accessory building is located outside required front and north side setbacks. Despite the 
fact that the accessory building projects a few inches into rear and south side setbacks, 
it is not anticipated to create significant changes to the existing sunlight conditions in the 
immediate vicinity of the project due to its location and limited scale. The project would 
also legalize a 14 ft. tall hedge within the north and south side yards in addition to a 9 ft. 
tall, 21 ft. X 5 ft. trellis, located 3 in. from the south property line and 30 ft. from the rear 
property line. The proposed, hedge and the trellis are small in scale and are not 
expected to create significant impact to sunlight, air and view for the surrounding 
neighborhood. 

B. Privacy, sunlight, air & view:

Accessory building: The 128 sq. ft. accessory building functions as an office, which is 
a quiet activity, and is subject to condition of approval #14 that requires that a “Notice 
of Limitation of Use” be placed on the deed to the property. This deed restriction 
prohibits the use or conversion of this habitable accessory building to a dwelling unit 
unless authorized by an applicable permit.

The accessory building preserves privacy for abutting residences because the entry 
point (located on the east elevation) faces the main dwelling and while windows are 
located on south and west elevations, they are small in size and the existing 
vegetation on the side and rear property lines screen the adjacent properties.  

The accessory building is found to be consistent with the existing development and 
building-to-building separation pattern – or air – in this R-1A neighborhood. It is 
separated from the main building on the neighboring property at 1333 Hopkins Street 
(to the south) by approximately 50 ft. and from its detached accessory structure 
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(Garage) by approximately 17 ft. This accessory building is separated from the 
building on neighboring property at 1327 Hopkins (also to the south) by approximately 
33 ft.; from the building on the neighboring property at 1341 Peralta Avenue (to the 
west) by approximately 56 ft.; from the building at neighboring property at 1344 
Ordway Street (to the north) by approximately 17 ft.; and from the main dwelling on 
the subject lot by more than 40 ft. 

The accessory building is located at approximately 8 ft. 6 in. from the side property 
line to the north; about 56 ft. from front property line to the east; 3 ft. 7 in. to 3 ft. 9 in.
from side property line to the south; and 4 ft. 1 in. to 4 ft. 3 in. from the rear property 
line to the west. The accessory building is one story in a district that permits three 
story main buildings.  It is not taller than the main dwelling on the subject lot nor 
adjacent properties. Due to location and scale, this accessory building does not create 
significant changes to existing sunlight conditions in the vicinity of the project. 

The accessory building’s maximum height is 12 ft. 2 in. which is lower than the main 
dwelling and all abutting buildings. This low roof height and the generally flat 
topography of the area will ensure that this building would not obstruct or significantly 
reduce any prominent views that may exist for surrounding neighbors, such as a view 
of Golden Gate or Bay Bridge, the Downtown San Francisco skyline, the bay, or 
Treasure Island as defined in BMC Chapter 23F.04. 

Trellis:
While the 105 sq. ft. 9 ft. tall trellis is located at 3 in. from the south side property line, it
matches the neighbor’s abutting garage in height and length. Additionally, this structure 
is designed with well-spaced members (1 ft. 9 in. between wood members) which allows 
for passage of air and light and hence is not expected to create light and air impacts to 
the nearest property at 1333 Hopkins Street. 

Hedge:
Since the hedge is more than 8 ft. from the nearest abutting property to the south and 
are light penetrable, it is not expected to significantly obstruct sunlight, air, and views for 
this neighborhood.
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2. BMC Section 23B.52.010 for Reasonable Accommodations, provides that it is the 
policy of the City to comply with the Federal Fair Housing Act, the Americans with 
Disabilities Act and the California Fair Employment and Housing Act to provide 
reasonable accommodation by modifying the application of its zoning and 
subdivision regulations for persons with disabilities seeking fair access to housing. 
Therefore, the City will allow the establishment of a front yard off-street parking space 
1 ft. 4 in. from the front property line where 20 ft. is required, and 8 in. from the side 
property line where 2 ft. is required because:

A. The parking pad will provide fair access to the home of the applicant who has lived 
there for 4 years and needs an accessible off-street parking space due to a disability
as defined by the Fair Employment and Housing Act of 1959, codified as 
Government Code §§12900 – 12996;  

B. The Berkeley Zoning Ordinance allows a person to request a reasonable 
accommodation in the form of modification in the application of a zoning law that acts 
as a barrier to fair housing access. According to Section 23D.12.080.B, no portion of 
an off-street parking space may be located in a required front yard unless such 
location is authorized by an AUP and approved by the Traffic Engineer. Additionally, 
Section 23D.12.080.E requires that all paved areas for off-street parking spaces and
driveways be separated from any adjacent interior side lot line by a landscaped strip 
at least two feet wide. In this case the modification will apply to: 1) Section 
23D.12.080.B in order to allow a new off-street parking space to be created within 
the required front yard setback; and to 2) Section 23D.12.080.E in order to allow 
elimination of the required two feet wide landscaped strip. Therefore, allowing a front 
yard parking space without a two feet landscaped strip is considered a modification 
in zoning policy for reasonable accommodation for fair housing access; and  
  

C. Due to the City’s current practice of not permitting a front yard parking space without 
a two-foot wide landscaped strip, Condition #11 has been added to this permit 
requiring the restoration of the front yard and restoration of rear or side off-street 
parking space, if the property is sold, the tenant with medical condition moves out or 
the disability no longer prevents accessible access.  

III. FINDINGS FOR DENIAL
As required by BMC Section 23D.08.060, no fence or other unenclosed accessory 
structure located on a property line or within the required yard area for a main building 
may exceed six feet in height at any point, unless so authorized by an AUP.  The existing
6 ft. to 8 ft. tall wood fence (proposed to become a 8 ft. to 9 ft. tall. wood fence by adding
a 2-3 ft. wood lattice above) separates the subject property from the neighbor’s property 
to the south. Based on the property survey submitted by the applicant, it appears that 
the existing fence is located on the neighbor’s property. Fences are usually a shared 
responsibility between neighbors. In this case, because the fence is located outside the 
subject property lot line and on the neighbor’s property at 1333 Hopkins Street and the 
neighbor has objected, a recommendation for approval cannot be made by staff. 
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STANDARD CONDITIONS

The following conditions, as well as all other applicable provisions of the Zoning Ordinance, 
apply to this Permit:

1. Conditions Shall be Printed on Plans
The conditions of this Permit shall be printed on the second sheet of each plan set submitted 
for a building permit pursuant to this Use Permit, under the title ‘Use Permit Conditions’. 
Additional sheets may also be used if the second sheet is not of sufficient size to list all of 
the conditions. The sheet(s) containing the conditions shall be of the same size as those 
sheets containing the construction drawings; 8-1/2” by 11” sheets are not acceptable.

2. Applicant Responsible for Compliance with Conditions
The applicant shall ensure compliance with all of the following conditions, including 
submittal to the project planner of required approval signatures at the times specified.  
Failure to comply with any condition may result in construction being stopped, issuance of 
a citation, and/or modification or revocation of the Use Permit.

3. Uses Approved Deemed to Exclude Other Uses (BMC Section 23B.56.010)
A. This Permit authorizes only those uses and activities actually proposed in the 

application, and excludes other uses and activities.
B. Except as expressly specified herein, this Permit terminates all other uses at the location 

subject to it.

4. Modification of Permits (BMC Section 23B.56.020)
No change in the use or structure for which this Permit is issued is permitted unless the 
Permit is modified by the Zoning Officer. 

5. Plans and Representations Become Conditions (BMC Section 23B.56.030)
Except as specified herein, the site plan, floor plans, building elevations and/or any 
additional information or representations, whether oral or written, indicating the proposed 
structure or manner of operation submitted with an application or during the approval 
process are deemed conditions of approval. 

6. Subject to All Applicable Laws and Regulations (BMC Section 23B.56.040)
The approved use and/or construction is subject to, and shall comply with, all applicable 
City Ordinances and laws and regulations of other governmental agencies.  Prior to 
construction, the applicant shall identify and secure all applicable permits from the Building 
and Safety Division, Public Works Department and other affected City divisions and 
departments.

7. Exercised Permit for Use Survives Vacancy of Property (BMC Section 23B.56.080)
Once a Permit for a use is exercised and the use is established, that use is legally 
recognized, even if the property becomes vacant, except as set forth in Standard Condition 
#8, below.
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8. Exercise and Lapse of Permits (BMC Section 23B.56.100)
A. A permit for the use of a building or a property is exercised when, if required, a valid City 

business license has been issued, and the permitted use has commenced on the 
property.

B. A permit for the construction of a building or structure is deemed exercised when a valid 
City building permit, if required, is issued, and construction has lawfully commenced.

C. A permit may be declared lapsed and of no further force and effect if it is not exercised 
within one year of its issuance, except that permits for construction or alteration of 
structures or buildings may not be declared lapsed if the permittee has:  (1) applied for 
a building permit; or, (2) made substantial good faith efforts to obtain a building permit 
and begin construction, even if a building permit has not been issued and/or construction 
has not begun.

9. Indemnification Agreement
The applicant shall hold harmless, defend, and indemnify the City of Berkeley and its 
officers, agents, and employees against any and all liability, damages, claims, demands, 
judgments or other losses (including without limitation, attorney’s fees, expert witness and 
consultant fees and other litigation expenses), referendum or initiative relating to, resulting 
from or caused by, or alleged to have resulted from, or caused by, any action or approval 
associated with the project.  The indemnity includes without limitation, any legal or 
administrative challenge, referendum or initiative filed or prosecuted to overturn, set aside, 
stay or otherwise rescind any or all approvals granted in connection with the Project, any 
environmental determination made for the project and granting any permit issued in 
accordance with the project.  This indemnity includes, without limitation, payment of all 
direct and indirect costs associated with any action specified herein.  Direct and indirect 
costs shall include, without limitation, any attorney’s fees, expert witness and consultant 
fees, court costs, and other litigation fees.  City shall have the right to select counsel to 
represent the City at Applicant’s expense in the defense of any action specified in this 
condition of approval.  City shall take reasonable steps to promptly notify the Applicant of 
any claim, demand, or legal actions that may create a claim for indemnification under these 
conditions of approval.   

ADDITIONAL CONDITIONS IMPOSED BY THE ZONING OFFICER
Pursuant to BMC Section 23B.28.050.D, the Zoning Officer attaches the following additional 
conditions to this Permit:
Prior to Submittal of Any Building Permit: 
10. Project Liaison. The applicant shall include in all building permit plans and post onsite the

name and telephone number of an individual empowered to manage construction-related 
complaints generated from the project.  The individual’s name, telephone number, and 
responsibility for the project shall be posted at the project site for the duration of the project 
in a location easily visible to the public.  The individual shall record all complaints received 
and actions taken in response, and submit written reports of such complaints and actions 
to the project planner on a weekly basis. Please designate the name of this individual 
below:

Project Liaison
Name           Phone #
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11.The parking pad must be removed, and the curb cut in filled if the property is sold, the tenant 
moves out or disability no longer prevents accessible access.

12. Hedge shall not exceed 14 ft. in height.

13.To legalize the construction of the accessory building and trellis, a building permit
application must be submitted within 30-days after the AUP approval.

Prior to Issuance of Any Building Permit: 
14. Accessory Building: All owners of record of the subject property shall sign and record with 

the Alameda County Clerk-Recorder a “Notice of Limitation on Use of Property” (available 
from Land Use Planning Division) and provide a recorded copy thereof to the project 
planner. This Notice of Limitation shall stipulate that no part of this Accessory Building shall 
be used or converted to use as a dwelling unit unless and until permission is requested of 
the City of Berkeley and authorized a Use Permit, Administrative Use Permit, or Zoning 
Certificate, whichever is applicable. This limitation shall include the explicit 
acknowledgment that a full bathroom and cooking facilities may be installed, as long as 
the cooking facilities do not constitute a Kitchen per BMC Chapter 23F.04. This limitation 
may not be revised or removed from this property without the prior written permission of 
the Zoning Officer of the City of Berkeley.

Standard Construction-related Conditions Applicable to all Projects: 
15. Transportation Construction Plan.  The applicant and all persons associated with the 

project are hereby notified that a Transportation Construction Plan (TCP) is required for all 
phases of construction, particularly for the following activities:

Alterations, closures, or blockages to sidewalks, pedestrian paths or vehicle travel 
lanes (including bicycle lanes); 
Storage of building materials, dumpsters, debris anywhere in the public ROW; 
Provision of exclusive contractor parking on-street; or 
Significant truck activity.

The applicant shall secure the City Traffic Engineer’s approval of a TCP.  Please contact 
the Office of Transportation at 981-7010, or 1947 Center Street, and ask to speak to a 
traffic engineer.  In addition to other requirements of the Traffic Engineer, this plan shall 
include the locations of material and equipment storage, trailers, worker parking, a 
schedule of site operations that may block traffic, and provisions for traffic control.  The 
TCP shall be consistent with any other requirements of the construction phase.  

Contact the Permit Service Center (PSC) at 1947 Center Street or 981-7500 for details on 
obtaining Construction/No Parking Permits (and associated signs and accompanying 
dashboard permits).  Please note that the Zoning Officer and/or Traffic Engineer may limit 
off-site parking of construction-related vehicles if necessary to protect the health, safety or 
convenience of the surrounding neighborhood.  A current copy of this Plan shall be 
available at all times at the construction site for review by City Staff.

16. Construction activity shall be limited to between the hours of 8:00 a.m. and 6:00 p.m. on 
Monday through Friday, and between 9:00 a.m. and noon on Saturday.  No construction-
related activity shall occur on Sunday or on any Federal Holiday.
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17. If underground utilities leading to adjacent properties are uncovered and/or broken, the 
contractor involved shall immediately notify the Public Works Department and the Building 
& Safety Division, and carry out any necessary corrective action to their satisfaction.

18. Subject to approval of the Public Works Department, the applicant shall repair any damage 
to public streets and/or sidewalks by construction vehicles traveling to or from the project 
site.

19. All piles of debris, soil, sand, or other loose materials shall be covered at night and during 
rainy weather with plastic at least one-eighth millimeter in thickness and secured to the 
ground.

20. All active construction areas shall be watered at least twice daily, and all piles of debris, 
soil, sand or other loose materials shall be watered or covered.

21. Trucks hauling debris, soil, sand, or other loose materials shall be covered or required to 
maintain at least two feet of board.

22. Public streets shall be swept (preferably with water sweepers) of all visible soil material 
carried from the site.

23. The applicant shall establish and maintain drainage patterns that do not adversely affect 
adjacent properties and rights-of-way.  

24. The applicant shall ensure that all excavation takes into account surface and subsurface 
waters and underground streams so as not to adversely affect adjacent properties and 
rights-of-way.

25. Any construction during the wet season shall require submittal of a soils report with 
appropriate measures to minimize erosion and landslides, and the developer shall be
responsible for following these and any other measures required by the Building and Safety 
Division and the Public Works Department.

26. Halt Work/Unanticipated Discovery of Tribal Cultural Resources. In the event that cultural 
resources of Native American origin are identified during construction, all work within 50 
feet of the discovery shall be redirected. The project applicant and project construction 
contractor shall notify the City Planning Department within 24 hours.  The City will again 
contact any tribes who have requested consultation under AB 52, as well as contact a 
qualified archaeologist, to evaluate the resources and situation and provide 
recommendations.  If it is determined that the resource is a tribal cultural resource and thus 
significant under CEQA, a mitigation plan shall be prepared and implemented in 
accordance with State guidelines and in consultation with Native American groups. If the 
resource cannot be avoided, additional measures to avoid or reduce impacts to the 
resource and to address tribal concerns may be required.

27. Archaeological Resources (Ongoing throughout demolition, grading, and/or construction).
Pursuant to CEQA Guidelines Section 15064.5(f), “provisions for historical or unique 
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archaeological resources accidentally discovered during construction” should be instituted. 
Therefore:
A. In the event that any prehistoric or historic subsurface cultural resources are 

discovered during ground disturbing activities, all work within 50 feet of the resources 
shall be halted and the project applicant and/or lead agency shall consult with a 
qualified archaeologist, historian or paleontologist to assess the significance of the 
find.

B. If any find is determined to be significant, representatives of the project proponent 
and/or lead agency and the qualified professional would meet to determine the 
appropriate avoidance measures or other appropriate measure, with the ultimate 
determination to be made by the City of Berkeley. All significant cultural materials 
recovered shall be subject to scientific analysis, professional museum curation, and/or 
a report prepared by the qualified professional according to current professional 
standards.

C. In considering any suggested measure proposed by the qualified professional, the 
project applicant shall determine whether avoidance is necessary or feasible in light of 
factors such as the uniqueness of the find, project design, costs, and other 
considerations.

D. If avoidance is unnecessary or infeasible, other appropriate measures (e.g., data 
recovery) shall be instituted. Work may proceed on other parts of the project site while 
mitigation measures for cultural resources is carried out.

E. If significant materials are recovered, the qualified professional shall prepare a report 
on the findings for submittal to the Northwest Information Center.

28. Human Remains (Ongoing throughout demolition, grading, and/or construction). In the 
event that human skeletal remains are uncovered at the project site during ground-
disturbing activities, all work shall immediately halt and the Alameda County Coroner shall 
be contacted to evaluate the remains, and following the procedures and protocols pursuant 
to CEQA Guidelines Section 15064.5 (e)(1) . If the County Coroner determines that the 
remains are Native American, the City shall contact the California Native American 
Heritage Commission (NAHC), pursuant to Health and Safety Code Section 7050.5(c), and 
all excavation and site preparation activities shall cease within a 50-foot radius of the find 
until appropriate arrangements are made. If the agencies determine that avoidance is not 
feasible, then an alternative plan shall be prepared with specific steps and timeframe 
required to resume construction activities. Monitoring, data recovery, determination of 
significance and avoidance measures (if applicable) shall be completed expeditiously.

29. Paleontological Resources (Ongoing throughout demolition, grading, and/or construction).
In the event of an unanticipated discovery of a paleontological resource during 
construction, excavations within 50 feet of the find shall be temporarily halted or diverted 
until the discovery is examined by a qualified paleontologist (per Society of Vertebrate 
Paleontology standards [SVP 1995,1996]). The qualified paleontologist shall document the 
discovery as needed, evaluate the potential resource, and assess the significance of the 
find. The paleontologist shall notify the appropriate agencies to determine procedures that 
would be followed before construction is allowed to resume at the location of the find. If the 
City determines that avoidance is not feasible, the paleontologist shall prepare an 
excavation plan for mitigating the effect of the project on the qualities that make the 
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resource important, and such plan shall be implemented. The plan shall be submitted to 
the City for review and approval.

Prior to Issuance of Occupancy Permit or Final Inspection:
30. All construction at the subject property shall substantially conform to the approved Use 

Permit drawings or to modifications approved by the Zoning Officer.

31. All landscape, site and architectural improvements shall be completed per the attached 
approved drawings dated December 3, 2019

At All Times (Operation):
32. All exterior lighting shall be energy efficient where feasible; and shielded and directed 

downward and away from property lines to prevent excessive glare beyond the subject 
property. 

33. Drainage Patterns. The applicant shall establish and maintain drainage patterns that do 
not adversely affect adjacent properties and rights-of-way.  Drainage plans shall be 
submitted for approval of the Building & Safety Division and Public Works Department, if 
required.  

  
                                     __________________________________________
      Prepared by: Nilu Karimzadegan, Assistant Planner

   For Steven Buckley, Zoning Officer
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Z O N I N G 

A D J U S T M E N T S 

B O A R D 

N o t i c e  o f  P u b l i c  H e a r i n g 

Land Use Planning Division 
1947 Center Street, Second Floor, Berkeley, CA  94704    Tel: 510.981.7410    TDD: 510.981.7474    Fax: 510.981.7420 

E-mail: zab@cityofberkeley.info 

1346 Ordway Street 
Appeal of Zoning Officer’s decision to approve Administrative Use Permit 
#ZP2018-0174 to legalize additions on an approximately 4,480 sq. ft. lot with 
an existing one-story approximately 1,152 sq. ft. single family dwelling. The 
scope of work includes: 1) legalize a 9 ft. tall wood fence and 14 ft. tall hedge 
within north and south side setbacks; 2) legalize a 128 sq. ft., 12 ft. 2 in. tall 
habitable accessory building within the required side and rear setbacks; 3) 
legalize an approximately 9 ft. tall, 5 ft. X 21 ft. trellis located at 3 in. from 
the south side property line; and 4) Reasonable Accommodation for Fair 
Access to Housing to modify AUP and Variance requirements to allow for a 
front yard off-street parking space. 

The Zoning Adjustments Board of the City of Berkeley will hold a public hearing on the above 
matter, pursuant to Zoning Ordinance Section 23B.32.020, on June 11, 2020, conducted via 
Zoom, see the Agenda for details, which can be found here: 
https://www.cityofberkeley.info/uploadedFiles/Planning_and_Development/Level_3_-
_ZAB/2020-06-11%20Draft_ZAB_Agenda.pdf. The meeting starts at 7:00 p.m. 

PUBLIC ADVISORY: This meeting will be conducted exclusively through 
videoconference and teleconference.  Pursuant to Section 3 of Executive Order N-29-20, 
issued by Governor Newsom on March 17, 2020, and the Shelter-in-Place Order, and to 
ensure the health and safety of the public by limiting human contact that could spread 
the COVID-19 virus, there will not be a physical meeting location available. 

A. Land Use Designations: 
 General Plan:  LMDR – Low Medium Density Residential 
 Zoning:  R-1A – Limited Two-Family Residential District

B. Zoning Permits Required: 
 Administrative Use Permit, under Berkeley Municipal Code (BMC) Section 

23D.08.005.A1, to legalize a habitable accessory building;  
 Administrative Use Permit, under BMC Section 23D.08.020.A, to legalize a habitable 

accessory building that is over 10 ft. in average height within 4 ft. of the property line;  
 Administrative Use Permit, under BMC Section 23D.08.020.B, to legalize a habitable 

accessory building that is over 12 ft. in average height within 4 to 10 ft. of the property 
line;  

 Administrative Use Permits, under BMC Section 23D.08.060.A2, to legalize a 
boundary fence and hedge over 6 ft. in height;   
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 Administrative Use Permit, under BMC Section 23D.08.060.B, to legalize an 
unenclosed accessory structure; and  

 Administrative Use Permit, under BMC Section 23D.12.080.B, for locating an off-street 
parking space within the required front yard. 

 Variance under BMC 23B.44.030 to eliminate the 2 ft. landscaped strip that separates 
the paved parking area from the side lot line. 

 Accommodation for Fair Access to Housing, under BMC Section 23B.52.010, for 
Administrative Use Permit and Variance for the front yard parking and waiver of the 
landscape strip requirement. 

C. Preliminary CEQA Determination: Categorically exempt pursuant to Section 15301 of 
the CEQA Guidelines (“Existing Facilities”).

D. Parties Involved: 
 Applicant/Owner : Jennie Durant & Keki Burjorjee, 1346 Ordway Street, Berkeley, CA  

                              94702 
 Appellant:              Lawrence Hickman, 1333 Hopkins Street, Berkeley, CA 94702 

Further Information: 
All application materials are available online at: 
http://www.cityofberkeley.info/zoningapplications.  The Zoning Adjustments Board final agenda 
and staff reports will be available online 6 days prior to this meeting at: 
http://www.cityofberkeley.info/zoningadjustmentsboard.

Questions about the project should be directed to the project planner, Niloufar Karimzadegan, 
at (510) 981-7419 or NKarimzadegan@cityofberkeley.info. 

Written comments or a request for a Notice of Decision should be directed to the Zoning 
Adjustments Board Secretary at zab@cityofberkeley.info. 

Communication Disclaimer: 
Communications to Berkeley boards, commissions or committees are public record and will 
become part of the City’s electronic records, which are accessible through the City’s website.  
Please note: e-mail addresses, names, addresses, and other contact information are not 
required, but if included in any communication to a City board, commission or 
committee, will become part of the public record. If you do not want your e-mail address 
or any other contact information to be made public, you may deliver communications via U.S. 
Postal Service or in person to the secretary of the relevant board, commission or committee.  
If you do not want your contact information included in the public record, please do not include 
that information in your communication.  Please contact the secretary to the relevant board, 
commission or committee for further information. 
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Communications and Reports: 
Written comments must be directed to the ZAB Secretary at the Land Use Planning Division 
(Attn: ZAB Secretary), or via e-mail to: zab@cityofberkeley.info. All materials will be made 
available via the Zoning Adjustments Board Agenda page online at this address:
https://www.cityofberkeley.info/zoningadjustmentboard/.

All persons are welcome to attend the virtual hearing and will be given an opportunity to 
address the Board.  Comments may be made verbally at the public hearing and/or in writing 
before the hearing. The Board may limit the time granted to each speaker.  

Correspondence received by 5:00 PM, eight days before this public hearing, will be 
provided with the agenda materials provided to the Board. Note that if you submit a hard 
copy document of more than 10 pages, or in color, or with photos, you must provide 15 copies.  
Correspondence received after this deadline will be conveyed to the Board in the following 
manner: 

Correspondence received by 5:00 PM two days before this public hearing, will be 
conveyed to the Board in a Supplemental Communications and Reports, which is released 
around noon one day before the public hearing; or
Correspondence received after 5:00 PM two days before this public hearing will be
saved in the project administrative record. 

It will not be possible to submit written comments at the meeting.  

 Accessibility Information / ADA Disclaimer: 
To request a disability-related accommodation(s) to participate in the meeting, including 
auxiliary aids or services, please contact the Disability Services specialist at 981-6342 (V) or 
981-6345 (TDD) at least three business days before the meeting date. 

SB 343 Disclaimer: 
Any writings or documents provided to a majority of the Commission regarding any item on this 
agenda will be made available to the public.  Please contact the Land Use Planning Division 
(zab@cityofberkeley.info) to request hard-copies or electronic copies. 

Notice Concerning Your Legal Rights: 
If you object to a decision by the Zoning Adjustments Board regarding a land use permit project, 
the following requirements and restrictions apply: 
1. If you challenge the decision of the City in court, you may be limited to raising only those 

issues you or someone else raised at the public hearing described in this notice. 
2. You must appeal to the City Council within fourteen (14) days after the Notice of Decision 

of the action of the Zoning Adjustments Board is mailed.  It is your obligation to notify the 
Land Use Planning Division in writing of your desire to receive a Notice of Decision when it 
is completed.

3. Pursuant to Code of Civil Procedure Section 1094.6(b) and Government Code Section 
65009(c)(1), no lawsuit challenging a City Council decision, as defined by Code of Civil 
Procedure Section 1094.6(e), regarding a use permit, variance or other permit may be filed 
more than ninety (90) days after the date the decision becomes final, as defined in Code of 
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Civil Procedure Section 1094.6(b).  Any lawsuit not filed within that ninety (90) day period 
will be barred. 

4. Pursuant to Government Code Section 66020(d)(1), notice is hereby given to the applicant 
that the 90-day protest period for any fees, dedications, reservations, or other exactions 
included in any permit approval begins upon final action by the City, and that any challenge 
must be filed within this 90-day period. 

5. If you believe that this decision or any condition attached to it denies you any reasonable 
economic use of the subject property, was not sufficiently related to a legitimate public 
purpose, was not sufficiently proportional to any impact of the project, or for any other 
reason constitutes a “taking” of property for public use without just compensation under the 
California or United States Constitutions, the following requirements apply: 
A. That this belief is a basis of your appeal. 
B. Why you believe that the decision or condition constitutes a "taking" of property as set  

forth above.  
C. All evidence and argument in support of your belief that the decision or condition 

constitutes a “taking” as set forth above. 
If you do not do so, you will waive any legal right to claim that your property has been taken, 
both before the City Council and in court. 
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Planning and Development Department 
Land Use Planning Division 

1947 Center Street, Second Floor, Berkeley, CA  94704    Tel: 510.981.7410    TDD: 510.981.6903    Fax: 510.981.7420 
E-mail: planning@cityofberkeley.info

PROOF OF SERVICE 

DATE:  June 16, 2020 

TO:  Whom It May Concern 

FROM: Melinda Jacob, OSII 

SUBJECT: USE PERMIT #ZP2018-0174 – 1346 ORDWAY STREET

I, the undersigned, certify that I am employed in the City of Berkeley, County of Alameda, 
California; that I am over eighteen years of age; that I am not a party to the within action; 
and that my business address is 1947 Center Street, Berkeley, California 94704.  On this 
date, I served the following documents: 

ZONING ADJUSTMENTS BOARD NOTICE OF DECISION 

On the parties stated below by placing true copies thereof in sealed envelope(s) 
addressed as shown below by the following means of service: 
  

Jennie Durant & Keki Burjorjee
1346 Ordway Street
Berkeley, CA 94702

Lawrence Hickman
1333 Hopkins Street
Berkeley, CA 94702

 By First Class Mail - I am readily familiar with the City's practice for collecting and 
processing of correspondence for mailing.  Under the practice, the correspondence 
is deposited with the U.S. Postal Service on the same day as collected, with First 
Class postage thereon fully prepaid, in Berkeley, California, for mailing to the 
addressee following ordinary business practices. 

 By Personal Service - I caused each such envelope to be given to the City of 
Berkeley mail service person to personally deliver to the office of the addressee. 

I declare under penalty of perjury that the foregoing is true and correct.  Executed on June 
16, 2020 at Berkeley, California. 

Melinda Jacob, OSII 
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Z O N I N G 

A D J U S T M E N T S 

B O A R D 

N o t i c e  o f  D e c i s i o n  

1947 Center Street, Berkeley, CA  94704    Tel: 510.981.7410    TDD: 510.981.7474    Fax: 510.981.7420 
E-mail: zab@ci.berkeley.ca.us

DATE OF BOARD DECISION: June 11, 2020
DATE NOTICE MAILED: June 16, 2020

APPEAL PERIOD EXPIRATION: June 30, 2020
EFFECTIVE DATE OF PERMIT (Barring Appeal or Certification)1: July 1, 2020

1346 Ordway Street 
Appeal of Zoning Officer’s decision to approve Administrative Use Permit 
#ZP2018-0174 to legalize additions on an approximately 4,480 sq. ft. lot with 
an existing one-story approximately 1,152 sq. ft. single family dwelling. The 
scope of work includes: 1) legalize a 9 ft. tall wood fence and 14 ft. tall hedge 
within north and south side setbacks; 2) legalize a 128 sq. ft., 12 ft. 2 in. tall 
habitable accessory building within the required side and rear setbacks; 3) 
legalize an approximately 9 ft. tall, 5 ft. X 21 ft. trellis located at 3 in. from the 
south side property line; and 4) locate front yard off-street parking space by 
modifying AUP and Variance requirements in order to provide reasonable 
accommodation for fair access to housing.   

The Zoning Adjustments Board of the City of Berkeley, after conducting a public hearing,  
APPROVED the following permits: 

A. Zoning Permits Approved:
Reasonable Accommodation for Fair Access to Housing, under Berkeley Municipal 
Code (BMC) Section 23B.52.010, for a front yard off-street parking space; 
Administrative Use Permit, under BMC Section 23D.08.005.A1, to legalize a habitable 
accessory building;  
Administrative Use Permit, under BMC Section 23D.08.020.A, to legalize a habitable 
accessory building that is over 10 ft. in average height within 4 ft. of the property line;  
Administrative Use Permit, under BMC Section 23D.08.020.B, to legalize a habitable 
accessory building that is over 12 ft. in average height within 4 to 10 ft. of the property 
line;  

                                                
1 Pursuant to BMC Section 23B.32.090, the City Council may certify any ZAB decision for review during the 14-day 
appeal period after the notice of the ZAB’s decision is issued. Certification has the same effect as an appeal. However, 
BMC Section 1.04.070 suspends or “tolls” the Council’s deadline to certify when the Council is on recess. Thus, in 
cases where the 14-day appeal period is scheduled to end during a Council recess, the certification deadline is 
extended past the end of the recess for the remainder of the appeal period. In cases where the appeal period begins
during a Council recess, the certification deadline is extended until 14 days after the first Council meeting after the 
recess. Extension of the certification deadline has no effect on the appeal deadline.
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Administrative Use Permits, under BMC Section 23D.08.060.A2, to legalize hedge over 
6 ft. in height; and  
Administrative Use Permit, under BMC Section 23D.08.060.B, to legalize an 
unenclosed accessory structure (trellis).  

B. Zoning Permits Waived (Under BMC Section 23B.52.010 for Reasonable 
Accommodation):

Variance under BMC 23B.44.030 to eliminate the 2 ft. landscaped strip that separates 
the paved parking area from the side lot line; and 
Administrative Use Permit, under BMC Section 23D.12.080.B, for locating an off-street 
parking space within the required front yard.   

C. Zoning Permits Denied:
Administrative Use Permits, under BMC Section 23D.08.060.A2, to legalize boundary 
fence over 6 ft. in height.    

ZONING: R-1A – Limited Two-Family Residential District

APPLICANT/OWNER: Jennie Durant & Keki Burjorjee, 1346 Ordway Street, Berkeley, CA 94702

APPELLANT:  Lawrence Hickman, 1333 Hopkins Street, Berkeley, CA 94702

ENVIRONMENTAL REVIEW STATUS: Categorically exempt pursuant to Section 15301 of the 
CEQA Guidelines (“Existing Facilities”).

FINDINGS, CONDITIONS AND APPROVED PLANS ARE ATTACHED TO THIS NOTICE 
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Yes No Abstain/Recused Absent
CLARK x
KAHN            x
KIM X
O’KEEFE            x
OLSON x
PINKSTON x
SELAWSKY x
SHEAHAN x
TREGUB x
BOARD VOTE: 7 0 0 2

ATTEST:
Steve Buckley, Zoning Adjustments Board 

Secretary 

PUBLICATION OF NOTICE: 
Pursuant to BMC Section 23B.32.050, this notice shall be mailed to the applicant at the mailing 
address stated in the application and to any person who requests such notification by filing a 
written request with the Zoning Officer on or before the date of the Board action.  This notice shall 
also be filed with the City Clerk. In addition, the notice shall be forwarded to the Zoning 
Adjustments Board and to the Main Library. The notice shall also be posted at a bulletin board at 
the Zoning Counter. The City Clerk shall make the notice available to interested members of the 
Council and the public. 

FURTHER INFORMATION: 
Questions about the project should be directed to the project planner, Nilu Karimzadegan, at (510) 
981-7419 or nkarimzadegan@cityofberkeley.info. All project application materials, including full-
size plans, may be viewed online at https://aca.cityofberkeley.info/Community/ or in the Permit Service 
Center at the Zoning Counter at 1947 Center Street, Third Floor, during normal office hours.   

TO APPEAL THIS DECISION (see Section 23B.32.050 of the Berkeley Municipal Code): 
Please note that the new method for appeal submittals described below have been put in place 
to comply with the requirements of the Shelter In Place Order and shall be effective for the duration 
of Shelter In Place requirements. 

Mail your complete appeal to the City Clerk Department, 2180 Milvia Street, Berkeley, CA 
94704 with payment of fees by check or money order included. Appeals submitted by 
mail must be postmarked on or before the deadline date for filing the appeal. 
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A. The fee for persons other than the applicant is $500. This fee may be reduced to $100 if the 
appeal is signed by persons who lease or own at least 50 percent of the parcels or dwelling 
units within 300 feet of the project site, or at least 25 such persons (not including dependent 
children), whichever is less.  

B. The fee for all appeals by Applicants is $2,500. 

If no appeal is received, the permit will be issued on the first business day following expiration of 
the appeal period, and the project may proceed at that time. 

NOTICE CONCERNING YOUR LEGAL RIGHTS:
If you object to this decision, the following requirements and restrictions apply: 
1. If you challenge this decision in court, you may be limited to raising only those issues you or 

someone else raised at the public hearing described in this notice, or in written 
correspondence delivered to the Zoning Adjustments Board at, or prior to, the public hearing. 

2. You must appeal to the City Council within fourteen (14) days after the Notice of Decision of 
the action of the Zoning Adjustments Board is mailed.  It is your obligation to notify the Land 
Use Planning Division in writing of your desire to receive a Notice of Decision when it is 
completed. 

3. Pursuant to Code of Civil Procedure Section 1094.6(b) and Government Code Section 
65009(c)(1), no lawsuit challenging a City Council decision, as defined by Code of Civil 
Procedure Section 1094.6(e), regarding a use permit, variance or other permit may be filed 
more than ninety (90) days after the date the decision becomes final, as defined in Code of 
Civil Procedure Section 1094.6(b).  Any lawsuit not filed within that ninety (90) day period will 
be barred. 

4. Pursuant to Government Code Section 66020(d)(1), notice is hereby given to the applicant 
that the 90-day protest period for any fees, dedications, reservations, or other exactions 
included in any permit approval begins upon final action by the City, and that any challenge 
must be filed within this 90-day period. 

5. If you believe that this decision or any condition attached to it denies you any reasonable 
economic use of the subject property, was not sufficiently related to a legitimate public 
purpose, was not sufficiently proportional to any impact of the project, or for any other reason 
constitutes a “taking” of property for public use without just compensation under the California 
or United States Constitutions, your appeal of this decision must including the following 
information: 
A. That this belief is a basis of your appeal. 
B. Why you believe that the decision or condition constitutes a "taking" of property as set forth 

above. 
C. All evidence and argument in support of your belief that the decision or condition 

constitutes a “taking” as set forth above.
If you do not do so, you will waive any legal right to claim that your property has been taken, 
both before the City Council and in court. 
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A t t a c h m e n t  1 

F i n d i n g s  a n d  C o n d i t i o n s 
J U N E  1 1 ,  2 0 2 0  

1947 Center Street, 2nd Floor, Berkeley, CA  94704    Tel: 510.981.7410    TDD: 510.981.7474    Fax: 510.981.7420 
E-mail: planning@ci.berkeley.ca.us 

1346 Ordway Street 
Administrative Use Permit #ZP2018-0174 for additions on an approximately 
4,480 sq. ft. lot with an existing one-story approximately 1,152 sq. ft. single 
family dwelling. The scope of work includes: 1) legalize a 9 ft. tall wood 
fence and 14 ft. tall hedge within north and south side setbacks; 2) legalize 
a 128 sq. ft., 12 ft. 2 in. tall habitable accessory building within the required 
side and rear setbacks; 3) legalize an approximately 9 ft. tall, 5 ft. X 21 ft. 
trellis located at 3 in. from the south side property line; 4) locate the off-
street parking space within the front yard; and 5) eliminate the required 2 ft. 
landscaped strip that separates the uncovered off-street parking space 
from the adjacent property line.  
         
PERMITS APPROVED  

Reasonable Accommodation for Fair Access to Housing, under Berkeley Municipal Code 
(BMC) Section 23B.52.010, for a front yard off-street parking space; 
Administrative Use Permit, under BMC Section 23D.08.005.A1, to legalize a habitable 
accessory building;  
Administrative Use Permit, under BMC Section 23D.08.020.A, to legalize a habitable 
accessory building that is over 10 ft. in average height within 4 ft. of the property line;  
Administrative Use Permit, under BMC Section 23D.08.020.B, to legalize a habitable 
accessory building that is over 12 ft. in average height within 4 to 10 ft. of the property 
line;  
Administrative Use Permits, under BMC Section 23D.08.060.A2, to legalize hedge over 6 
ft. in height; and  
Administrative Use Permit, under BMC Section 23D.08.060.B, to legalize an unenclosed 
accessory structure (trellis).  

PERMITS WAIVED: (Under BMC Section 23B.52.010 for Reasonable Accommodation):  
Variance under BMC 23B.44.030 to eliminate the 2 ft. landscaped strip that separates the 
paved parking area from the side lot line; and 
Administrative Use Permit, under BMC Section 23D.12.080.B, for locating an off-street 
parking space within the required front yard.   

PERMITS DENIED 
 Administrative Use Permit, under BMC Section 23D.08.060.B legalize a boundary fence 

over 6 ft. in height.  
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I. CEQA FINDINGS 
1. The project is categorically exempt from the provisions of the California Environmental 

Quality Act (CEQA, Public Resources Code §21000, et seq. and California Code of 
Regulations, §15000, et seq.) pursuant to CEQA Guidelines Section 153301 of the CEQA 
Guidelines (“Existing Facilities”).

2. Furthermore, none of the exceptions in CEQA Guidelines Section 15300.2 apply, as 
follows: (a) the site is not located in an environmentally sensitive area, (b) there are no 
cumulative impacts, (c) there are no significant effects, (d) the project is not located near 
a scenic highway, (e) the project site is not located on a hazardous waste site pursuant to 
Government Code Section 65962.5, and (f) the project would not affect any historical 
resource. 

II. FINDINGS FOR APPROVAL 
1. As required by BMC Section 23B.28.050.A, the project, under the circumstances of this 
particular case existing at the time at which the application is granted, would not be 
detrimental to the health, safety, peace, morals, comfort, and general welfare of the persons 
residing or working in the neighborhood of such proposed use or be detrimental or injurious 
to property and improvements of the adjacent properties, the surrounding area or 
neighborhood, or to the general welfare of the City because: 

A. The subject property is equal to or below the Single Family Residential District (R-1A) 
standards (BMC Section 23D.20.070) for density, height, setbacks, maximum lot 
coverage, usable open space (1 dwelling on a lot where 1 dwelling is allowed; 32% lot 
coverage where 40% maximum lot coverage is allowed; and the subject property 
preserves well beyond 400 sq. ft. of required usable open space). One off-street parking 
space within the front setback is allowed to comply with BMC Section 23B.52.010 for 
Reasonable Accommodation for Fair Access to Housing. The project would legalize 
construction of an accessory building in the rear and side yards which is consistent with 
the single-family use of the subject property, functions as an extension of the main 
dwelling, is accessory to the residential use, and is not used as a separate dwelling. The 
accessory building is located outside required front and north side setbacks. Despite the 
fact that the accessory building projects a few inches into rear and south side setbacks, 
it is not anticipated to create significant changes to the existing sunlight conditions in the 
immediate vicinity of the project due to its location and limited scale. The project would 
also legalize a 14 ft. tall hedge within the north and south side yards in addition to a 9 ft. 
tall, 21 ft. X 5 ft. trellis, located 3 in. from the south property line and 30 ft. from the rear 
property line. The proposed, hedge and the trellis are small in scale and are not 
expected to create significant impact to sunlight, air and view for the surrounding 
neighborhood.  

B. Privacy, sunlight, air & view: 

 Accessory building: The 128 sq. ft. accessory building functions as an office, which is 
a quiet activity, and is subject to condition of approval #14 that requires that a “Notice 
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of Limitation of Use” be placed on the deed to the property. This deed restriction 
prohibits the use or conversion of this habitable accessory building to a dwelling unit 
unless authorized by an applicable permit.

The accessory building preserves privacy for abutting residences because the entry 
point (located on the east elevation) faces the main dwelling and while windows are 
located on south and west elevations, they are small in size and the existing 
vegetation on the side and rear property lines screen the adjacent properties.  

The accessory building is found to be consistent with the existing development and 
building-to-building separation pattern – or air – in this R-1A neighborhood. It is 
separated from the main building on the neighboring property at 1333 Hopkins Street 
(to the south) by approximately 50 ft. and from its detached accessory structure 
(Garage) by approximately 17 ft. This accessory building is separated from the 
building on neighboring property at 1327 Hopkins (also to the south) by approximately 
33 ft.; from the building on the neighboring property at 1341 Peralta Avenue (to the 
west) by approximately 56 ft.; from the building at neighboring property at 1344 
Ordway Street (to the north) by approximately 17 ft.; and from the main dwelling on 
the subject lot by more than 40 ft.  

The accessory building is located at approximately 8 ft. 6 in. from the side property 
line to the north; about 56 ft. from front property line to the east; 3 ft. 7 in. to 3 ft. 9 in. 
from side property line to the south; and 4 ft. 1 in. to 4 ft. 3 in. from the rear property 
line to the west. The accessory building is one story in a district that permits three 
story main buildings.  It is not taller than the main dwelling on the subject lot nor 
adjacent properties. Due to location and scale, this accessory building does not create 
significant changes to existing sunlight conditions in the vicinity of the project.  

The accessory building’s maximum height is 12 ft. 2 in. which is lower than the main 
dwelling and all abutting buildings. This low roof height and the generally flat 
topography of the area will ensure that this building would not obstruct or significantly 
reduce any prominent views that may exist for surrounding neighbors, such as a view 
of Golden Gate or Bay Bridge, the Downtown San Francisco skyline, the bay, or 
Treasure Island as defined in BMC Chapter 23F.04.  

 Trellis:
While the 105 sq. ft. 9 ft. tall trellis is located at 3 in. from the south side property line, it 
matches the neighbor’s abutting garage in height and length. Additionally, this structure 
is designed with well-spaced members (1 ft. 9 in. between wood members) which allows 
for passage of air and light and hence is not expected to create light and air impacts to 
the nearest property at 1333 Hopkins Street.  

 Hedge:
Since the hedge is more than 8 ft. from the nearest abutting property to the south and 
are light penetrable, it is not expected to significantly obstruct sunlight, air, and views for 
this neighborhood. 
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2. BMC Section 23B.52.010 for Reasonable Accommodations, provides that it is the 
policy of the City to comply with the Federal Fair Housing Act, the Americans with 
Disabilities Act and the California Fair Employment and Housing Act to provide 
reasonable accommodation by modifying the application of its zoning and 
subdivision regulations for persons with disabilities seeking fair access to housing. 
Therefore, the City will allow the establishment of a front yard off-street parking space 
1 ft. 4 in. from the front property line where 20 ft. is required, and 8 in. from the side 
property line where 2 ft. is required because: 

A. The parking pad will provide fair access to the home of the applicant who has lived 
there for 4 years and needs an accessible off-street parking space due to a disability 
as defined by the Fair Employment and Housing Act of 1959, codified as 
Government Code §§12900 – 12996;  

B. The Berkeley Zoning Ordinance allows a person to request a reasonable 
accommodation in the form of modification in the application of a zoning law that acts 
as a barrier to fair housing access. According to Section 23D.12.080.B, no portion of 
an off-street parking space may be located in a required front yard unless such 
location is authorized by an AUP and approved by the Traffic Engineer. Additionally, 
Section 23D.12.080.E requires that all paved areas for off-street parking spaces and 
driveways be separated from any adjacent interior side lot line by a landscaped strip 
at least two feet wide. In this case the modification will apply to: 1) Section 
23D.12.080.B in order to allow a new off-street parking space to be created within 
the required front yard setback; and to 2) Section 23D.12.080.E in order to allow 
elimination of the required two feet wide landscaped strip. Therefore, allowing a front 
yard parking space without a two feet landscaped strip is considered a modification 
in zoning policy for reasonable accommodation for fair housing access; and  
  

C. Due to the City’s current practice of not permitting a front yard parking space without 
a two-foot wide landscaped strip, Condition #11 has been added to this permit 
requiring the restoration of the front yard and restoration of rear or side off-street 
parking space, if the property is sold, the tenant with medical condition moves out or 
the disability no longer prevents accessible access.  

III. FINDINGS FOR DENIAL 
As required by BMC Section 23D.08.060, no fence or other unenclosed accessory 
structure located on a property line or within the required yard area for a main building 
may exceed six feet in height at any point, unless so authorized by an AUP.  The existing 
6 ft. to 8 ft.  tall wood fence (proposed to become a 8 ft. to 9 ft. tall. wood fence by adding 
a 2-3 ft. wood lattice above) separates the subject property from the neighbor’s property 
to the south. Based on the property survey submitted by the applicant, it appears that 
the existing fence is located on the neighbor’s property. Fences are usually a shared 
responsibility between neighbors. In this case, because the fence is located outside the 
subject property lot line and on the neighbor’s property at 1333 Hopkins Street and the 
neighbor has objected, a recommendation for approval cannot be made by staff.  
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STANDARD CONDITIONS 

The following conditions, as well as all other applicable provisions of the Zoning Ordinance, 
apply to this Permit: 

1. Conditions Shall be Printed on Plans 
The conditions of this Permit shall be printed on the second sheet of each plan set submitted 
for a building permit pursuant to this Use Permit, under the title ‘Use Permit Conditions’. 
Additional sheets may also be used if the second sheet is not of sufficient size to list all of 
the conditions. The sheet(s) containing the conditions shall be of the same size as those 
sheets containing the construction drawings; 8-1/2” by 11” sheets are not acceptable.

2. Applicant Responsible for Compliance with Conditions 
The applicant shall ensure compliance with all of the following conditions, including 
submittal to the project planner of required approval signatures at the times specified.  
Failure to comply with any condition may result in construction being stopped, issuance of 
a citation, and/or modification or revocation of the Use Permit. 

3. Uses Approved Deemed to Exclude Other Uses (BMC Section 23B.56.010) 
A. This Permit authorizes only those uses and activities actually proposed in the 

application, and excludes other uses and activities. 
B. Except as expressly specified herein, this Permit terminates all other uses at the location 

subject to it. 

4. Modification of Permits (BMC Section 23B.56.020) 
No change in the use or structure for which this Permit is issued is permitted unless the 
Permit is modified by the Zoning Officer. 

5. Plans and Representations Become Conditions (BMC Section 23B.56.030) 
Except as specified herein, the site plan, floor plans, building elevations and/or any 
additional information or representations, whether oral or written, indicating the proposed 
structure or manner of operation submitted with an application or during the approval 
process are deemed conditions of approval. 

6. Subject to All Applicable Laws and Regulations (BMC Section 23B.56.040) 
The approved use and/or construction is subject to, and shall comply with, all applicable 
City Ordinances and laws and regulations of other governmental agencies.  Prior to 
construction, the applicant shall identify and secure all applicable permits from the Building 
and Safety Division, Public Works Department and other affected City divisions and 
departments. 

7. Exercised Permit for Use Survives Vacancy of Property (BMC Section 23B.56.080) 
Once a Permit for a use is exercised and the use is established, that use is legally 
recognized, even if the property becomes vacant, except as set forth in Standard Condition 
#8, below. 
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8. Exercise and Lapse of Permits (BMC Section 23B.56.100) 
A. A permit for the use of a building or a property is exercised when, if required, a valid City 

business license has been issued, and the permitted use has commenced on the 
property. 

B. A permit for the construction of a building or structure is deemed exercised when a valid 
City building permit, if required, is issued, and construction has lawfully commenced. 

C. A permit may be declared lapsed and of no further force and effect if it is not exercised 
within one year of its issuance, except that permits for construction or alteration of 
structures or buildings may not be declared lapsed if the permittee has:  (1) applied for 
a building permit; or, (2) made substantial good faith efforts to obtain a building permit 
and begin construction, even if a building permit has not been issued and/or construction 
has not begun. 

9. Indemnification Agreement 
The applicant shall hold harmless, defend, and indemnify the City of Berkeley and its 
officers, agents, and employees against any and all liability, damages, claims, demands, 
judgments or other losses (including without limitation, attorney’s fees, expert witness and 
consultant fees and other litigation expenses), referendum or initiative relating to, resulting 
from or caused by, or alleged to have resulted from, or caused by, any action or approval 
associated with the project.  The indemnity includes without limitation, any legal or 
administrative challenge, referendum or initiative filed or prosecuted to overturn, set aside, 
stay or otherwise rescind any or all approvals granted in connection with the Project, any 
environmental determination made for the project and granting any permit issued in 
accordance with the project.  This indemnity includes, without limitation, payment of all 
direct and indirect costs associated with any action specified herein.  Direct and indirect 
costs shall include, without limitation, any attorney’s fees, expert witness and consultant 
fees, court costs, and other litigation fees.  City shall have the right to select counsel to 
represent the City at Applicant’s expense in the defense of any action specified in this 
condition of approval.  City shall take reasonable steps to promptly notify the Applicant of 
any claim, demand, or legal actions that may create a claim for indemnification under these 
conditions of approval.   

ADDITIONAL CONDITIONS IMPOSED BY THE ZONING OFFICER 
Pursuant to BMC Section 23B.28.050.D, the Zoning Officer attaches the following additional 
conditions to this Permit: 
Prior to Submittal of Any Building Permit: 
10. Project Liaison. The applicant shall include in all building permit plans and post onsite the 

name and telephone number of an individual empowered to manage construction-related 
complaints generated from the project.  The individual’s name, telephone number, and 
responsibility for the project shall be posted at the project site for the duration of the project 
in a location easily visible to the public.  The individual shall record all complaints received 
and actions taken in response, and submit written reports of such complaints and actions 
to the project planner on a weekly basis. Please designate the name of this individual 
below:

□ Project Liaison
Name           Phone #
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11.The parking pad must be removed, and the curb cut in filled if the property is sold, the tenant 
moves out or disability no longer prevents accessible access. 

12.  Hedge shall not exceed 11 ft. in height.

13.To legalize the construction of the accessory building and trellis, a building permit 
application must be submitted within 30-days after the AUP approval.

Prior to Issuance of Any Building Permit: 
14. Accessory Building: All owners of record of the subject property shall sign and record with 

the Alameda County Clerk-Recorder a “Notice of Limitation on Use of Property” (available 
from Land Use Planning Division) and provide a recorded copy thereof to the project 
planner. This Notice of Limitation shall stipulate that no part of this Accessory Building shall 
be used or converted to use as a dwelling unit unless and until permission is requested of 
the City of Berkeley and authorized a Use Permit, Administrative Use Permit, or Zoning 
Certificate, whichever is applicable. This limitation shall include the explicit 
acknowledgment that a full bathroom and cooking facilities may be installed, as long as 
the cooking facilities do not constitute a Kitchen per BMC Chapter 23F.04. This limitation 
may not be revised or removed from this property without the prior written permission of 
the Zoning Officer of the City of Berkeley. 

Standard Construction-related Conditions Applicable to all Projects: 
15. Transportation Construction Plan.  The applicant and all persons associated with the 

project are hereby notified that a Transportation Construction Plan (TCP) is required for all 
phases of construction, particularly for the following activities: 

 Alterations, closures, or blockages to sidewalks, pedestrian paths or vehicle travel 
lanes (including bicycle lanes); 

 Storage of building materials, dumpsters, debris anywhere in the public ROW; 
 Provision of exclusive contractor parking on-street; or  
 Significant truck activity. 

The applicant shall secure the City Traffic Engineer’s approval of a TCP.  Please contact 
the Office of Transportation at 981-7010, or 1947 Center Street, and ask to speak to a 
traffic engineer.  In addition to other requirements of the Traffic Engineer, this plan shall 
include the locations of material and equipment storage, trailers, worker parking, a 
schedule of site operations that may block traffic, and provisions for traffic control.  The 
TCP shall be consistent with any other requirements of the construction phase.   

Contact the Permit Service Center (PSC) at 1947 Center Street or 981-7500 for details on 
obtaining Construction/No Parking Permits (and associated signs and accompanying 
dashboard permits).  Please note that the Zoning Officer and/or Traffic Engineer may limit 
off-site parking of construction-related vehicles if necessary to protect the health, safety or 
convenience of the surrounding neighborhood.  A current copy of this Plan shall be 
available at all times at the construction site for review by City Staff. 

16. Construction activity shall be limited to between the hours of 8:00 a.m. and 6:00 p.m. on 
Monday through Friday, and between 9:00 a.m. and noon on Saturday.  No construction-
related activity shall occur on Sunday or on any Federal Holiday. 
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17. If underground utilities leading to adjacent properties are uncovered and/or broken, the 
contractor involved shall immediately notify the Public Works Department and the Building 
& Safety Division, and carry out any necessary corrective action to their satisfaction. 

18. Subject to approval of the Public Works Department, the applicant shall repair any damage 
to public streets and/or sidewalks by construction vehicles traveling to or from the project 
site. 

19. All piles of debris, soil, sand, or other loose materials shall be covered at night and during 
rainy weather with plastic at least one-eighth millimeter in thickness and secured to the 
ground. 

20. All active construction areas shall be watered at least twice daily, and all piles of debris, 
soil, sand or other loose materials shall be watered or covered. 

21. Trucks hauling debris, soil, sand, or other loose materials shall be covered or required to 
maintain at least two feet of board. 

22. Public streets shall be swept (preferably with water sweepers) of all visible soil material 
carried from the site. 

23. The applicant shall establish and maintain drainage patterns that do not adversely affect 
adjacent properties and rights-of-way.   

24. The applicant shall ensure that all excavation takes into account surface and subsurface 
waters and underground streams so as not to adversely affect adjacent properties and 
rights-of-way. 

25. Any construction during the wet season shall require submittal of a soils report with 
appropriate measures to minimize erosion and landslides, and the developer shall be
responsible for following these and any other measures required by the Building and Safety 
Division and the Public Works Department. 

26. Halt Work/Unanticipated Discovery of Tribal Cultural Resources. In the event that cultural 
resources of Native American origin are identified during construction, all work within 50 
feet of the discovery shall be redirected. The project applicant and project construction 
contractor shall notify the City Planning Department within 24 hours.  The City will again 
contact any tribes who have requested consultation under AB 52, as well as contact a 
qualified archaeologist, to evaluate the resources and situation and provide 
recommendations.  If it is determined that the resource is a tribal cultural resource and thus 
significant under CEQA, a mitigation plan shall be prepared and implemented in 
accordance with State guidelines and in consultation with Native American groups. If the 
resource cannot be avoided, additional measures to avoid or reduce impacts to the 
resource and to address tribal concerns may be required. 

27. Archaeological Resources (Ongoing throughout demolition, grading, and/or construction).
Pursuant to CEQA Guidelines Section 15064.5(f), “provisions for historical or unique 
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archaeological resources accidentally discovered during construction” should be instituted. 
Therefore: 
A. In the event that any prehistoric or historic subsurface cultural resources are 

discovered during ground disturbing activities, all work within 50 feet of the resources 
shall be halted and the project applicant and/or lead agency shall consult with a 
qualified archaeologist, historian or paleontologist to assess the significance of the 
find. 

B. If any find is determined to be significant, representatives of the project proponent 
and/or lead agency and the qualified professional would meet to determine the 
appropriate avoidance measures or other appropriate measure, with the ultimate 
determination to be made by the City of Berkeley. All significant cultural materials 
recovered shall be subject to scientific analysis, professional museum curation, and/or 
a report prepared by the qualified professional according to current professional 
standards. 

C. In considering any suggested measure proposed by the qualified professional, the 
project applicant shall determine whether avoidance is necessary or feasible in light of 
factors such as the uniqueness of the find, project design, costs, and other 
considerations. 

D. If avoidance is unnecessary or infeasible, other appropriate measures (e.g., data 
recovery) shall be instituted. Work may proceed on other parts of the project site while 
mitigation measures for cultural resources is carried out. 

E. If significant materials are recovered, the qualified professional shall prepare a report 
on the findings for submittal to the Northwest Information Center. 

28. Human Remains (Ongoing throughout demolition, grading, and/or construction). In the 
event that human skeletal remains are uncovered at the project site during ground-
disturbing activities, all work shall immediately halt and the Alameda County Coroner shall 
be contacted to evaluate the remains, and following the procedures and protocols pursuant 
to CEQA Guidelines Section 15064.5 (e)(1) . If the County Coroner determines that the 
remains are Native American, the City shall contact the California Native American 
Heritage Commission (NAHC), pursuant to Health and Safety Code Section 7050.5(c), and 
all excavation and site preparation activities shall cease within a 50-foot radius of the find 
until appropriate arrangements are made. If the agencies determine that avoidance is not 
feasible, then an alternative plan shall be prepared with specific steps and timeframe 
required to resume construction activities. Monitoring, data recovery, determination of 
significance and avoidance measures (if applicable) shall be completed expeditiously. 

29. Paleontological Resources (Ongoing throughout demolition, grading, and/or construction).
In the event of an unanticipated discovery of a paleontological resource during 
construction, excavations within 50 feet of the find shall be temporarily halted or diverted 
until the discovery is examined by a qualified paleontologist (per Society of Vertebrate 
Paleontology standards [SVP 1995,1996]). The qualified paleontologist shall document the 
discovery as needed, evaluate the potential resource, and assess the significance of the 
find. The paleontologist shall notify the appropriate agencies to determine procedures that 
would be followed before construction is allowed to resume at the location of the find. If the 
City determines that avoidance is not feasible, the paleontologist shall prepare an 
excavation plan for mitigating the effect of the project on the qualities that make the 
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resource important, and such plan shall be implemented. The plan shall be submitted to 
the City for review and approval. 

Prior to Issuance of Occupancy Permit or Final Inspection: 
30. All construction at the subject property shall substantially conform to the approved Use 

Permit drawings or to modifications approved by the Zoning Officer. 

31. All landscape, site and architectural improvements shall be completed per the attached 
approved drawings dated December 3, 2019 

At All Times (Operation): 
32. All exterior lighting shall be energy efficient where feasible; and shielded and directed 

downward and away from property lines to prevent excessive glare beyond the subject 
property. 

33. Drainage Patterns. The applicant shall establish and maintain drainage patterns that do 
not adversely affect adjacent properties and rights-of-way.  Drainage plans shall be 
submitted for approval of the Building & Safety Division and Public Works Department, if 
required.  

  
                                  __________________________________________ 
      Prepared by: Nilu Karimzadegan, Assistant Planner 

   For Steven Buckley, Zoning Officer 
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