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 Revisions 
 

1. Adds a short-term referral to the City Manager to clarify existing materials 
communicating regulations related to short-term rentals. 

2. Refers clarifying language and new provisions concerning host platform liability 
and penalties to the Planning Commission as well as the Land Use, Housing, 
and Economic Development Committee 

3. Renumbers and restructures the memo for clarity. 
4. Moves item from the Action to the Consent Calendar. 
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CONSENT CALENDAR 
July 28, 2020 

To: Honorable Mayor and Members of the City Council 

From: Councilmember Kate Harrison  

Subject: Referral to the City Manager to Clarify and Communicate Existing 
Regulations concerning Short Term Rentals and Referral of Amendments to 
Berkeley Municipal Code 23C.22: Short Term Rentals to the Land Use, 
Housing, and Economic Development Committee and the Planning 
Commission.  

RECOMMENDATION 
1. Refer to the City Manager to come up with a program to clarify existing short term 

rental regulations in areas that have proven confusing to hosts, guests and 
tenants. 

2. Refer ordinance considering Short Term Rental regulations including host platform 
responsibilities and possible remedies for violating the ordinance simultaneously 
to the Land Use, Housing and Economic Development Committee and the 
Planning Commission. 

BACKGROUND 
Berkeley has had regulations on short term rentals (STRs) since 2017, allowing STRs in 
most residential and commercial zones, as long as the host pays the transient occupancy 
tax and the unit being rented fits particular criteria (no Below Market Rate unit may be a 
short term rental, no unit may be a short term rental if it has had a No Fault Eviction in the 
past five years, etc.).  

The referral to the City Manager’s office is to address, clarify, and communicate three 
areas that are already supported by existing regulations but where irregularities in 
practice still exist and complaints have been received from Berkeley residents. We are 
also proposing clarifications to the code in the attached ordinance to insure clarity of intent 
in these provisions; Zoning Code amendments must be considered by the Planning 
Commission. City enforcement of these already existing provisions will be aided by 
clarifying the language to hosts and in statute. They are:   

1. Hosts can have only one residence 
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Individual people have the right to rent out their homes on a short-term basis, but 
in a housing crisis, it is in the best interest of the City to ensure that no one has 
extra units for STRs when they could house someone long term instead. To that 
end, we ask that the City Manager create a mechanism to clarify that a host that 
lives in a multi-unit building may only rent the particular unit (which may include 
accessory buildings or ADUs) in which they reside. Suggested clarifying language 
in Section 23C.22.030.F and 23C.22.030.I (pages 2-3) would ensure this is 
definitively understood. 

2. Short term rentals limited to single ADUs, single Accessory Buildings or    
Golden Duplexes not rented for the past ten years 

The current ordinance limits use of Accessory Buildings or Accessory Dwelling 
Units to those that have not been rented for ten years. Additional information from 
the City Manager’s Office clarifying thatproperties with more than one Accessory 
Building or ADU, cannot use non-owner occupied units as a short-term rental, 
consistent with state law that went into effect on January 1, 2020 is needed and, if 
necessary, Section 23C.22.020.D (page 1) of the Planning Zoning Code should be 
amended. Short term rentals are not allowed in non-owner occupied rental units in 
duplexes, and are limited to the unit in which the Host actually resides, but this 
provision is not clearly understood and enforcement needs to be expanded. We ask 
that clarifying information be provided by the City Manager. The proposed 
ordinance change would provide that unpermitted use of these units would be 
investigated by the Rent Stabilization Board under Section 23C.22.060.I (page 7).  

3. Closing the 14 to 30 day loophole 

Under the Rent Stabilization Ordinance, any rental of 14 consecutive days or longer 
is considered a tenancy and not a short-term rental. However, hosts are not 
required to inform the City of the number of days per short term rental and and there 
are instances of regularly renting a unit for a period of time between 14 days and 
30 days, thus circumventing standard regulations. 23C.22.030.N (page 3) and 
23C.22.040 (page 4) would clarify existing regulations by expressly disallowing 
rentals between 14 and 30 days, and stating that no Zoning Certificate or 
advertisement for a short-term rental may be permitted for rentals longer than 14 
days. 

The proposed ordinance would also include two changes not included in current law or 
regulations. These changes would  be referred to the Land Use, Housing, and Economic 
Development Committee and the Planning Commission: 

Regulatory burden shared by the Host Platform 

Proposals for regulating the host platform would consolidate regulation and ensure 
that the transient occupancy tax owned to the City gets paid. Recommended 
changes to 23C.22.050.H and I (page 5 of  
the Attachment) state that if a hosting platform is utilized to book a short term rental, 
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both it and the individual host are legally responsible and are jointly liable for 
remitting the transient occupancy tax. Proposed  section 23C.22.050.I (pages 5-6 
of the Attachment) also outlines new duties of the hosting platform, including regular 
disclosure of short-term rental listings in the City as well as their address, length of 
stay, and listed prices. In addition, the hosting platform is responsible for ensuring 
that all short- term rentals are appropriately licensed with a Zoning Certificate and 
adds the requirements that STRs must list the Zoning Certificate on any STR 
advertisements. The new regulations would also include a safe harbor clause, 
making clear that hosting platforms that disclose listings, regularly remit the 
transient occupancy tax, and ensure the listing has a Zoning Certificate will be 
presumed to be in compliance with the chapter.  

Remedies 

New proposed language under 23C.22.060E and 23C.22.060.J (page 7) would 
clarify that in the case of a private right of action the prevailing party is entitled to 
recover reasonable costs and attorney’s fees, thus making private right of action 
more financially feasible. The new language would also give the City the right to 
issue administrative subpoenas to determine whether short-term rentals are in 
compliance with the chapter. Both of these suggested revisions are intended to 
encourage enforcement and compliance. 

 
Suggested changes in the ordinance would also clarify the definitions of the terms 
Accessory Building, Accessory Dwelling Unit, Hosting Platform, the Transient 
Occupancy Tax, and Golden Duplex and make other clarifying language changes.  

CONTACT PERSON 
Kate Harrison, Berkeley City Councilmember, (510) 981-7140 
 
ATTACHMENTS 

1. Proposed Ordinance  
 

Deleted:  New

Deleted: a 

Deleted: s

Deleted: edits 

Deleted: ies



[Type here] ATTACHMENT PROPOSED ORDINANCE CHANGES 

1 
 

Chapter 23C.22 
Short-Term Rentals 

23C.22.010 Purposes 

The purposes of the Short-Term Rentals related regulations contained in this Chapter are: 

A.    To prevent long-term rental units from being replaced with Short-Term Rentals and protect affordable 

housing units from conversion. 

B.    To preserve and protect neighborhood character and livability from nuisances that are often associated 

with Short-Term Rentals. 

C.    To generate City revenue to share City infrastructure cost and other public expenditures by operation of 

Short-Term Rentals under established standards. 

D.    To provide alternative forms of lodging. (Ord. 7521-NS § 1 (part), 2017) 

23C.22.020 Applicability 

A.    Short-Term Rentals shall be allowed in residential uses in the following zoning districts: R-1, R-1A, R-2, R-

2A, R-3, R-4, R-5, R-S, R-SMU, C-DMU, C-1, C-NS, C-SA, C-T, C-W, and MU-R. 

B.    Short-Term Rentals shall be prohibited in below market rate (BMR) units. BMR units for Short-Term Rental 

purposes refer to Dwelling Units whose rents are listed as a result of deed restrictions or agreements with 

public agencies, and whose tenants must be income-qualified. 

C.    A property containing a Dwelling Unit protected by a No-Fault Eviction cannot operate Short-Term Rentals 

for five years from eviction unless it is a single-family home that has been vacated for purposes of Owner 

Occupancy in compliance with the Rent Stabilization Ordinance. 

D.    Short-Term Rentals are only allowed in a single, Accessory Building and in single existing Accessory 

Dwelling Units (ADUs), or a Golden Duplex unless such ADUs are or have within the last 10 (ten) years 

preceding the effective date of this ordinance been used for long term rentals, as defined by the requirements 

of the Rent Stabilization Ordinance. Short-Term Rentals shall not be allowed in Accessory Dwelling Units 

permitted after the date this Ordinance first became effective.  (Ord. 7521-NS § 1 (part), 2017) 
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23C.22.030 Definitions 
The definitions set forth in this Section shall govern the meaning of the following terms as used in this Chapter: 

A.     Accessory Building: A detached building containing habitable space, excluding a kitchen, which is smaller 

in size than the main building on the same lot, and the use of which is incidental to the primary use of the lot. 

B.   Accessory Dwelling Unit: A secondary dwelling unit that is located on a lot which is occupied by one legally 

established Single-Family Dwelling that conforms to the standards of Section 23C.24. An Accessory Dwelling 

Unit must comply with local building, housing, safety and other code requirements and provide the following 

features independent of the Single-Family Dwelling: 1) exterior access to Accessory Dwelling Unit; 2) living and 

sleeping quarters; 3) a full kitchen; and 4) a full bathroom.  An Accessory Dwelling Unit also includes an 

efficiency unit and a manufactured home, as defined in the Health and Safety Code.   

C.    "Adjacent Properties" mean the Dwelling Units abutting and confronting, as well as above and below, a 

Dwelling Unit within which a Short-Term Rental is located. 

D.  “Dwelling Unit” means a building or portion of a building designed for, or occupied exclusively by, persons 

living as one (1) household.  

E.  “Golden Duplex” means an owner-occupied duplex that is exempt from rent control and eviction protection, 

so long as it was occupied by the owner on December 31, 1979 and is currently occupied by the owner.   

F..    "Host" means any Owner and is used interchangeably in this Title with Owner Host.  An Owner Host is a 

person who is the owner of record of residential real property, as documented by a deed or other such 

evidence of ownership, who offers his or her Host Residence, or a portion thereof, as a Short-Term Rental.  For 

purposes of offering a Short-Term Rental, an Owner Host may not have more than one “Host Residence” in the 

City of Berkeley, excluding an Accessory Building or an Accessory Dwelling Unit on the same residential real 

property.  A Tenant Host is a lessee of residential real property, as documented by a lease or other such 

evidence, who offers their Host Residence, or portion thereof, as a Short-Term Rental. 

G.    "Host Present" or "Host Presence" means the Host is living in the Host Residence during the Short-Term 

Rental period. In the case of a parcel comprised of a Single Family Dwelling and one or more authorized 

Accessory Dwelling Units and/or Accessory Buildings, the Host is considered Present if he or she is present in 

any Dwelling Unit on such property during the Short Term Rental period. 
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H.    "Hosting Platform" means a business or person that provides a marketplace through which an Owner Host 

may offer a Dwelling Unit for Short-Term Rentals. A Hosting Platform is usually, though not necessarily, 

provided through an internet-based platform. It generally allows a Dwelling Unit to be advertised through a 

website provided by the Hosting Platform and provides a means for potential Short-Term Rental Transients to 

arrange and pay for Short-Term Rentals, and from which operator of the Hosting Platform derives revenue, 

including booking fees or advertising revenues, from providing or maintaining the marketplace.   

I..    "Host Residence" means a Host’s principal place of residence as defined by whether the Host carries on 

basic living activities at the place of residence, and whether the place of residence is the Host’s usual place of 

return. Motor vehicle registration, driver’s license, voter registration or other evidence as may be required by 

the City shall be indicia of principal residency.  A Host may have only one place of principal residency in the 

City, and if that principal place of residency contains more than one dwelling unit, the principal place of 

residency shall be only one such dwelling unit.   

J.    “Host Responsibilities” means the requirements that a “Host” is obligated to comply with as set forth in this 

Ordinance.      

K.    "Local Contact" means a person designated by the Host who shall be available during the term of any 

Short-Term Rental for the purpose of (i) responding within sixty minutes to complaints regarding the condition 

or operation of the Dwelling Unit or portion thereof used for Short-Term Rental, or the conduct of Short-Term 

Rental Transients; and (ii) taking appropriate remedial action on behalf of the Host, up to and including 

termination of the Short Term Rental, if allowed by and pursuant to the Short Term Rental agreement, to 

resolve such complaints. 

L.    "No Fault Eviction" means an eviction pursuant to the Ellis Act or Sections 13.76.130.A.9 or 10 of the 

Berkeley Municipal Code. 

M.    "Short-Term Rental" or "STR" means the use of any Dwelling Unit, authorized Accessory Dwelling Unit or 

Accessory Building, or portions thereof for dwelling, sleeping or lodging purposes by Short-Term Rental 

Transients. Short-Term Rental shall be an accessory use to a residential use and be considered neither a 

Tourist Hotel nor a Residential Hotel for purposes of this Title.  

N. Short Term Rentals are allowed for 14 or fewer consecutive days.  Any rental for more than 14 consecutive 

days is not permitted as a Short Term Rental, and any rental for more than 14 consecutive days and less than 

30 consecutive days is not permitted in the City of Berkeley.      

https://www.codepublishing.com/CA/Berkeley/html/Berkeley13/Berkeley1376/Berkeley1376130.html#13.76.130
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O.    "Short-Term Rental Transient" or "STR Transient" means any person who rents a Dwelling Unit, 

authorized Accessory Dwelling Unit or Accessory Building, or portion thereof, for 14 or fewer consecutive days. 

P.   “Transient Occupancy Tax” or “TOT” means local transient tax as set forth in Berkeley Municipal Code 

Section 7.36.  The tax is paid by the Short-Term Rental Transient at the time payment is made for the Short- 

Term Rental.  The TOT is then remitted to the City.     

23C.22.040 Permit And License Required 

Short Term Rentals are permitted only in the Host Residence. A Zoning Certificate and a Business License for 

a Short-Term Rental shall be required for each Host to operate a Short-Term Rental.  A Host must provide the 

Uniform Resource Locator (URL) — specifically, the website address — for any and all advertisements for the 

STR, if applicable, on the Zoning Certificate application.   

No Zoning Certificate may be issued to allow for a Short-Term Rental of more than 14 consecutive days, and 

no advertisement for a Short Term Rental of more than 14 consecutive days is allowed.  

23C.22.050 Operating Standards and Requirements 

A Short-Term Rental is allowed only if it conforms to each of the operating standards and requirements set 

forth in this Section, and the Host complies with all Host Responsibilities set forth in this Ordinance.   

A.    Proof of Host Residency. 

1. An Owner-Host of a Short-Term Rental must provide documentation of Owner Host and Host 

Residence status and, if applicable, Host Presence, as defined above.   

2.    A Tenant-Host must provide documentation of lessee status, Host Residence and Host Presence, if 

applicable, as defined in subdivisions C, E, and B of Section 23C.22.030. In addition, a Tenant-Host 

must present written authorization allowing for a Short-Term Rental in the Host Residence from the 

building owner or authorized agent of the owner. 

B.    STR Duration and Required Residency Timeframes 

1.    When the Host is Present, the unit, or a portion thereof, may be rented as a Short-Term Rental for 

an unlimited number of days during the calendar year. 

2.    When the Host is not Present, the number of days that the unit can be used for Short-Term Rental 

purposes shall be limited to 90 days per calendar year. 

https://www.codepublishing.com/CA/Berkeley/html/Berkeley23C/Berkeley23C22/Berkeley23C22030.html#23C.22.030
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C.    Number of Occupants. The maximum number of Short-Term Rental Transients allowed for a Short-Term 

Rental unit shall be as provided for in the Berkeley Housing Code (BMC Chapter 19.40). 

D.    Notification. 

(i) Initial, one-time notification of the establishment of a Short-Term Rental by Zoning Certificate and Business 

license, shall be provided to the residents of all Adjacent Properties. Notification shall include Host and Local 

Contact information. Additional notification shall be required within a week of updated Host  or Local Contact 

information. 

(ii) In any advertisement for the STR, a Host must include the Zoning Certificate number. 

E.    Enforcement Fee. For the initial enforcement period, while enforcement costs are being determined, the 

Host shall pay an additional enforcement fee in an amount equal to 2% of the rents charged by that Host, not to 

exceed the cost of the regulatory program established by this Chapter over time. Such fees may be paid by the 

Hosting Platform on behalf of the Host. After the initial enforcement period, the Council may revise the 

enforcement fee by resolution. 

F.    Liability Insurance. Liability insurance is required of the Host, or Hosting Platform on behalf of the Host, in 

the amount of at least $1,000,000. 

G.    Documents Provided to STR Transients. Electronic or paper copies of the Community Noise Ordinance 

and Smoke-Free Multi-Unit Housing Ordinance must be provided to STR Transients upon booking and upon 

arrival. 

H.    Transient Occupancy Tax. (“TOT”).  The TOT shall be collected on all Short-Term Rentals.  The Host is 

responsible for collecting and remitting the TOT, in coordination with any Hosting Platform, if utilized, to the 

City. If a Hosting Platform collects payment for rentals, then both it and the Host shall have legal responsibility 

for collection and remittance of the TOT.     

I.    Housing Platform Responsibilities.  

(i)  Subject to applicable laws, A Hosting Platform shall disclose to the City on a regular basis each rental listing 

located in the City, the names of the person or persons responsible for each such listing, the address of each 

such listing, the length of stay for each such listing, and the price paid for each booking transaction.   

https://www.codepublishing.com/CA/Berkeley/html/Berkeley19/Berkeley1940/Berkeley1940.html#19.40
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(ii)   A Hosting Platform shall not complete any booking transaction for any STR unless the Host has a valid 

Zoning Certificate at the time the Hosting Platform receives a fee the booking transaction.  

(iii)   A Hosting Platform shall not collect or receive a fee for a STR unless the Host has a valid Zoning 

Certificate at the time the Hosting Platform would otherwise be entitled to receive a fee for the booking 

transaction. 

(iv)   Safe Harbor: A Hosting Platform operating exclusively on the internet, which operates in compliance with 

subsections (i), (Ii) and (iii) above, shall be presumed to be in compliance with this Chapter.   

I.    Housing Code Compliance. Any building or portion thereof used for Short-Term Rentals shall comply with 

the requirements of the Berkeley Housing Code (BMC Chapter 19.40). 

J. Payment of Additional Taxes:  The Host shall pay all City taxes and fees owed, in addition to the TOT, if 

applicable, in a timely manner.  100 

K.     The Host shall be responsible for listing on any rental ad the Zoning Certificate number. The Host shall 

also provide both the Business License number, if required pursuant to Chapter 9.04, and Zoning Certificate for 

the STR to the City and/or a vendor hired by the City to administer this Chapter, upon request.  

 

 

23C.22.060 Remedies 

A.    Compliance with Second-Response Ordinance. The Host shall comply with the Second Response 

Ordinance (BMC Chapter 13.48). The Host shall be prohibited from operating Short-Term Rentals for one year 

upon issuance of a third violation affidavit. 

B.    Violation of any provision of this Chapter is punishable as set forth in Chapters 1.20 and 1.28. 

C.    Violation of any provision of this Chapter is hereby declared to be a public nuisance subject to abatement 

under Chapters 1.24, 1.26 and 23B.64. 

D.    In any enforcement action by the City, the prevailing party shall be entitled to recover reasonable 

attorneys’ fees and costs; provided that, pursuant to Government Code Section 38773.5, attorneys’ fees shall 

only be available in an action or proceeding in which the City has elected, at the commencement of such action 

or proceeding, to seek recovery of its own attorneys’ fees. In no action or proceeding shall an award of 

https://www.codepublishing.com/CA/Berkeley/html/Berkeley19/Berkeley1940/Berkeley1940.html#19.40
https://www.codepublishing.com/CA/Berkeley/html/Berkeley09/Berkeley0904/Berkeley0904.html#9.04
https://www.codepublishing.com/CA/Berkeley/html/Berkeley13/Berkeley1348/Berkeley1348.html#13.48
https://www.codepublishing.com/CA/Berkeley/html/Berkeley01/Berkeley0120/Berkeley0120.html#1.20
https://www.codepublishing.com/CA/Berkeley/html/Berkeley01/Berkeley0128/Berkeley0128.html#1.28
https://www.codepublishing.com/CA/Berkeley/html/Berkeley01/Berkeley0124/Berkeley0124.html#1.24
https://www.codepublishing.com/CA/Berkeley/html/Berkeley01/Berkeley0126/Berkeley0126.html#1.26
https://www.codepublishing.com/CA/Berkeley/html/Berkeley23B/Berkeley23B64/Berkeley23B64.html#23B.64
http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=GOV&sectionNum=38773.5
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attorneys’ fees to a prevailing party exceed the amount of reasonable attorneys’ fees incurred by the City in the 

action or proceeding. 

E.    Any resident of the City may bring a private action for injunctive or other relief to prevent or remedy a 

public nuisance as defined in this Chapter, or to prevent or remedy any other violation of this Chapter.  No 

action may be brought under this subdivision unless and until the prospective plaintiff has given the City and 

the prospective defendant(s) at least 30 days written notice of the alleged public nuisance and the City has 

failed to initiate proceedings within that period, or after initiation, has failed to diligently prosecute. The 

prevailing party in any such action shall be entitled to recover reasonable costs and attorney’s fees.   

F.    Any occurrence at a Short-Term Rental unit that constitutes a substantial disturbance of the quiet 

enjoyment of private or public property in a significant segment of a neighborhood, such as excessive noise or 

traffic, obstruction of public streets by crowds or vehicles, public intoxication, the service to or consumption of 

alcohol by minors, fights, disturbances of the peace, litter or other similar conditions, constitutes a public 

nuisance. 

G.    It shall be a public nuisance for any STR Transient of a Short-Term Rental unit where an event is taking 

place to refuse access to, or interfere with access by, Fire Department or other City personnel responding to an 

emergency call or investigating a situation. 

H.    Notwithstanding any provision of Chapter 13.48 to the contrary, a public nuisance as defined in this 

Section shall be subject to remedies set forth in Section 23C.22.060. (Ord. 7521-NS § 1 (part), 2017) 

I.   A violation of this Chapter by a Host Owner who offers or rents a rent controlled unit, multiple ADU’s, 

multiple Accessory Buildings, or a Golden Duplex, may be reported to the Berkeley Rent Stabilization Board for 

investigation by the Board.  Upon report of a violation to the Rent Stabilization Board, the Board is required to 

provide a written report of the investigation within 30 days. Where a violation is found, the Rent Board will 

immediately provide the written report supporting its finding of a violation to the City Attorney’s office for 

remedial action by the City.   

J.  The City may issue and serve administrative subpoenas as necessary to obtain specific information 

regarding Short-Term Rentals located in the City, including but not limited to, the names of the persons 

responsible for each such listing, the address of each such listing, the length of stay for each such listing and 

the price paid for each stay, to determine whether the STR and related listing complies with this Chapter.  Any 

subpoena issued pursuant to this section shall not require the production of information sooner than 30 days 

https://www.codepublishing.com/CA/Berkeley/html/Berkeley13/Berkeley1348/Berkeley1348.html#13.48
https://www.codepublishing.com/CA/Berkeley/html/Berkeley23C/Berkeley23C22/Berkeley23C22060.html#23C.22.060
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from the date of service.  A person or entity that has been served with an administrative subpoena may seek 

judicial review during that 30 day period.   
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