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BERKELEY CITY COUNCIL AGENDA & RULES COMMITTEE 

SPECIAL MEETING 

MONDAY, APRIL 6, 2020 

2:30 P.M. 

Committee Members:  

Mayor Jesse Arreguin, Councilmembers Sophie Hahn and Susan Wengraf 

Alternate: Councilmember Ben Bartlett 

 

PUBLIC ADVISORY:  THIS MEETING WILL BE CONDUCTED EXCLUSIVELY THROUGH 
VIDEOCONFERENCE AND TELECONFERENCE  
 
Pursuant to Section 3 of Executive Order N-29-20, issued by Governor Newsom on March 17, 
2020, the March 30, 2020 meeting of the City Council Agenda & Rules Committee will be 
conducted exclusively through teleconference and Zoom videoconference.   Please be advised 
that pursuant to the Executive Order, and to ensure the health and safety of the public by limiting 
human contact that could spread the COVID-19 virus, there will not be a physical meeting location 
available.   
 
To access the meeting remotely using the internet: Join from a PC, Mac, iPad, iPhone, or Android 
device: Use URL - https://zoom.us/j/501404950. If you do not wish for your name to appear on 
the screen, then use the drop down menu and click on "rename" to rename yourself to be 
anonymous. To request to speak, use the “raise hand” icon on the screen. 
 
To join by phone: Dial 1-669-900-9128 and Enter Meeting ID: 501 404 950.  If you wish to 
comment during the public comment portion of the agenda, press *9 and wait to be recognized 
by the Chair. NOTE: Your phone number will appear on the videoconference screen.  
 
Written communications submitted by mail or e-mail to the Agenda & Rules Committee by 5:00 
p.m. the Friday before the Committee meeting will be distributed to the members of the Committee 
in advance of the meeting and retained as part of the official record.  City offices are currently 
closed and cannot accept written communications in person. 
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AGENDA 
 

Roll Call 

Public Comment 
 

Review of Agendas 

1. Approval of Minutes: March 30, 2020 

2. Review and Approve Draft Agendas: 

a. 4/21/20 – 6:00 p.m. Regular City Council Meeting 

3. Selection of Item for the Berkeley Considers Online Engagement Portal 

4. Adjournments In Memory 
 

Scheduling 

5. Council Worksessions Schedule 

6. Council Referrals to Agenda Committee for Scheduling 

7. Land Use Calendar 
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 Referred Items for Review 

8. Discussion of Potential Revisions to the City Council Rules of Procedure and 
Order 
 

Unscheduled Items  
 
These items are not scheduled for discussion or action at this meeting.  The Committee may schedule 
these items to the Action Calendar of a future Committee meeting. 

9. Referral: Compulsory Composting and Edible Food Recovery 
From: Councilmembers Robinson and Hahn 
Referred: November 25, 2019 
Due: June 7, 2020 
Recommendation: Refer to the Zero Waste Commission to develop a plan, in 
consultation with the public and key stakeholders, to achieve timely compliance 
with Senate Bill 1383 (Lara, 2016) including: 1. An ordinance making composting 
compulsory for all businesses and residences in the City of Berkeley. The 
Commission should also consider the inclusion of compulsory recycling. 2. An 
edible food recovery program for all Tier 1 and 2 commercial edible food 
generators.  
Financial Implications: See report 
Contact: Rigel Robinson, Councilmember, District 7, (510) 981-7170 

10. Amendments to the Berkeley Election Reform Act to prohibit Officeholder 
Accounts; Amending BMC Chapter 2.12 (Item contains supplemental material) 
From: Fair Campaign Practices Commission 
Referred: February 4, 2020 
Due: July 7, 2020 
Recommendation: Conduct a public hearing and upon conclusion, adopt first 
reading of an ordinance amending the Berkeley Election Reform Act, Berkeley 
Municipal Code Chapter 2.12, to prohibit Officeholder Accounts (See Section 
18531.62. Elected State Officeholder Bank Accounts, Regulations of the Fair 
Political Practices Commission). 
Council Referral: To refer a discussion of Officeholder Accounts and Council 
District (D-13) accounts to the Agenda and Rules Committee, to consider a 
reasonable set of limitations and rules for such accounts and bring back 
recommendations to the full Council, for the Council to consider referring to the Fair 
Campaign Practices Committee. 
Financial Implications: None 
Contact: Samuel Harvey, Commission Secretary, (510) 981-6950 

 
 

Items for Future Agendas 

 Discussion of items to be added to future agendas 
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Adjournment – Next Meeting Monday, April 13, 2020 
 
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 

Additional items may be added to the draft agenda per Council Rules of 
Procedure. 

Rules of Procedure as adopted by Council resolution, Article III, C3c - Agenda - Submission of Time Critical 
Items 

Time Critical Items.  A Time Critical item is defined as a matter that is considered urgent by the sponsor 
and that has a deadline for action that is prior to the next meeting of the Council and for which a report 
prepared by the City Manager, Auditor, Mayor or council member is received by the City Clerk after 
established deadlines and is not included on the Agenda Committee’s published agenda.   

 If the Agenda Committee finds the matter to meet the definition of Time Critical, the Agenda Committee 
may place the matter on the Agenda on either the Consent or Action Calendar.  

The City Clerk shall not accept any item past the adjournment of the Agenda Committee meeting for which 
the agenda that the item is requested to appear on has been approved. 

Written communications addressed to the Agenda Committee and submitted to the City Clerk Department 
by 5:00 p.m. the Friday before the Committee meeting, will be distributed to the Committee prior to the 
meeting.   

This meeting will be conducted in accordance with the Brown Act, Government Code Section 54953 and 
applicable Executive Orders as issued by the Governor that are currently in effect.  Members of the City 
Council who are not members of the standing committee may attend a standing committee meeting even 
if it results in a quorum being present, provided that the non-members only act as observers and do not 
participate in the meeting. If only one member of the Council who is not a member of the committee is 
present for the meeting, the member may participate in the meeting because less than a quorum of the 
full Council is present. Any member of the public may attend this meeting.  Questions regarding this 
matter may be addressed to Mark Numainville, City Clerk, (510) 981-6900. 
 

COMMUNICATION ACCESS INFORMATION: 
To request a disability-related accommodation(s) to participate in the meeting, including 
auxiliary aids or services, please contact the Disability Services specialist at (510) 981-6418 
(V) or (510) 981-6347 (TDD) at least three business days before the meeting date.  

* * * 
I hereby certify that the agenda for this special meeting of the Berkeley City Council was posted at the 
display case located near the walkway in front of the Maudelle Shirek Building, 2134 Martin Luther King 
Jr. Way, as well as on the City’s website, on April 2, 2020. 

 
Mark Numainville, City Clerk 
 
 

Communications 
Communications submitted to City Council Policy Committees are on file in the City Clerk Department at 
2180 Milvia Street, 1st Floor, Berkeley, CA. 
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BERKELEY CITY COUNCIL AGENDA & RULES COMMITTEE 

SPECIAL MEETING MINUTES 

MONDAY, MARCH 30, 2020 

2:30 P.M. 

Committee Members:  

Mayor Jesse Arreguin, Councilmembers Sophie Hahn and Susan Wengraf 

Alternate: Councilmember Ben Bartlett 

 

PUBLIC ADVISORY:  THIS MEETING WILL BE CONDUCTED EXCLUSIVELY THROUGH 
VIDEOCONFERENCE AND TELECONFERENCE  
 
Pursuant to Section 3 of Executive Order N-29-20, issued by Governor Newsom on March 17, 
2020, the March 30, 2020 meeting of the City Council Agenda & Rules Committee will be 
conducted exclusively through teleconference and Zoom videoconference.   Please be advised 
that pursuant to the Executive Order, and to ensure the health and safety of the public by limiting 
human contact that could spread the COVID-19 virus, there will not be a physical meeting location 
available.   
 
To access the meeting remotely using the internet: Join from a PC, Mac, iPad, iPhone, or Android 
device: Use URL - https://zoom.us/j/269315640. If you do not wish for your name to appear on 
the screen, then use the drop down menu and click on "rename" to rename yourself to be 
anonymous. To request to speak, use the “raise hand” icon on the screen. 
 
To join by phone: Dial 1-669-900-9128 and Enter Meeting ID: 269 315 640. If you wish to comment 
during the public comment portion of the agenda, press *9 and wait to be recognized by the Chair. 
NOTE: Your phone number will appear on the videoconference screen.  
 
Written communications submitted by mail or e-mail to the Agenda & Rules Committee by 5:00 
p.m. the Friday before the Committee meeting will be distributed to the members of the Committee 
in advance of the meeting and retained as part of the official record.  City offices are currently 
closed and cannot accept written communications in person. 
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Roll Call: 2:32 p.m. All present. 

Public Comment: 13 speakers. 
 

Review of Agendas 

1. Approval of Minutes: March 9, 2020 and March 12, 2020 
Action: M/S/C (Arreguin/Hahn) to approve the Minutes of 3/9/20 and 3/12/20. 

 Vote: All Ayes. 

2. Review and Approve Draft Agendas: 

a. 4/14/20 – 6:00 p.m. Regular City Council Meeting 
Action: M/S/C (Wengraf/Hahn) to approve the Agenda of 4/14/20 with the 
revisions noted below. 
 Ceremonial Items: Remove StopWaste Presentation; Add Adjourn in memory of all victims of 

the COVID-19 pandemic. 

 Recess Item Added: Recess Item from Police Department regarding substation lease (City 
Manager)  

 Information Item Added: Placement of COVID-19 Isolation and Quarantine Facilities (City 
Manager) 

 Item 21 Boyer Construction (City Manager) - Revised recommendation  

 Item 28 Contract: Shaw Industries (City Manager) - Removed from agenda by City Manager 

 Item 30 Service Animals (Commission on Disability) – Referred to Health, Life Enrichment, 
Equity & Community Committee 

 Item 32 BAHIA 45th Anniversary (Kesarwani) - Removed from agenda by Author 

 Item 35 Support SB 54 and AB 1080 (Harrison) - Councilmember Wengraf added as co-
sponsor 

 Item 40 Electricity Plan Upgrade (Harrison) - Rescheduled to April 21, 2020 Council meeting 

 Item 42 Sustainable Trips (CEAC) – Referred to Facilities, Infrastructure, Transportation, 
Environment & Sustainability Committee 

 Item 43 Sale of Gasoline (CEAC) – Referred to Facilities, Infrastructure, Transportation, 
Environment & Sustainability Committee 

 Item 44 Used Combustion Vehicles (CEAC) – Referred to Facilities, Infrastructure, 
Transportation, Environment & Sustainability Committee 

 Item 45 Use of City Streets (CEAC) – Referred to Facilities, Infrastructure, Transportation, 
Environment & Sustainability Committee 

 Item 46 Point in Time Count (Homeless Commission) - Moved to Consent Calendar 

 Item 47a/b Sanctuary Encampment (Homeless Commission) – Referred to Health, Life 
Enrichment, Equity & Community Committee 

 Item 48a/b Source of Income (Homeless Commission) – Referred to Land Use, Housing & 
Economic Development Committee 

 Item 50 Open Pools/Showers for Community Use (Davila) – Revised item submitted; referred 
to the Budget & Finance Committee 

   
Order of Action Calendar: 
Item 37 General Plan 
Item 38 Zoning Ordinance 
Item 39 Charter Amendment 
Item 41 Qualified Opportunity Zones 
Item 49 Tenant Screening Fees 

 

 Vote: All Ayes. 
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3. Selection of Item for the Berkeley Considers Online Engagement Portal 
- None selected. 

4. Adjournments In Memory 
- All victims of COVID-19 worldwide 

 

Scheduling 

5. Council Worksessions Schedule 
- Crime Report moved to July 21, 2020 

6. Council Referrals to Agenda Committee for Scheduling 
- Received and filed 

7. Land Use Calendar 
- Received and filed 
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 Referred Items for Review 

8. Discussion of Potential Revisions to the City Council Rules of Procedure and 
Order 

 

       Action: Discussion held. No action taken. 
 

Unscheduled Items  
 
These items are not scheduled for discussion or action at this meeting.  The Committee may schedule 
these items to the Action Calendar of a future Committee meeting. 

9. Referral: Compulsory Composting and Edible Food Recovery 
From: Councilmembers Robinson and Hahn 
Referred: November 25, 2019 
Due: June 7, 2020 
Recommendation: Refer to the Zero Waste Commission to develop a plan, in 
consultation with the public and key stakeholders, to achieve timely compliance 
with Senate Bill 1383 (Lara, 2016) including: 1. An ordinance making composting 
compulsory for all businesses and residences in the City of Berkeley. The 
Commission should also consider the inclusion of compulsory recycling. 2. An 
edible food recovery program for all Tier 1 and 2 commercial edible food 
generators.  
Financial Implications: See report 
Contact: Rigel Robinson, Councilmember, District 7, (510) 981-7170 

10. Amendments to the Berkeley Election Reform Act to prohibit Officeholder 
Accounts; Amending BMC Chapter 2.12 (Item contains supplemental material) 
From: Fair Campaign Practices Commission 
Referred: February 4, 2020 
Due: July 7, 2020 
Recommendation: Conduct a public hearing and upon conclusion, adopt first 
reading of an ordinance amending the Berkeley Election Reform Act, Berkeley 
Municipal Code Chapter 2.12, to prohibit Officeholder Accounts (See Section 
18531.62. Elected State Officeholder Bank Accounts, Regulations of the Fair 
Political Practices Commission). 
Council Referral: To refer a discussion of Officeholder Accounts and Council 
District (D-13) accounts to the Agenda and Rules Committee, to consider a 
reasonable set of limitations and rules for such accounts and bring back 
recommendations to the full Council, for the Council to consider referring to the Fair 
Campaign Practices Committee. 
Financial Implications: None 
Contact: Samuel Harvey, Commission Secretary, (510) 981-6950 

 

Items for Future Agendas 

 None
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Adjournment  
 

Action: M/S/C (Hahn/Wengraf) to adjourn the meeting. 
Vote: All Ayes. 

 
  Adjourned at 4:22 p.m. 
 
 
 
I hereby certify that the foregoing is a true and correct record of the Agenda & Rules 
Committee meeting held on March 30, 2020. 
 

 

______________________________ 
Mark Numainville 
City Clerk 
 
 
 

Communications 
Communications submitted to City Council Policy Committees are on file in the City Clerk Department at 
2180 Milvia Street, 1st Floor, Berkeley, CA. 
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D R AF T  AG E N D A  

 
BERKELEY CITY COUNCIL MEETING 

Tuesday, April 21, 2020 
6:00 PM 

 

JESSE ARREGUIN, MAYOR 

Councilmembers: 

DISTRICT 1 – RASHI KESARWANI  DISTRICT 5 – SOPHIE HAHN 
DISTRICT 2 – CHERYL DAVILA  DISTRICT 6 – SUSAN WENGRAF 
DISTRICT 3 – BEN BARTLETT  DISTRICT 7 – RIGEL ROBINSON 
DISTRICT 4 – KATE HARRISON  DISTRICT 8 – LORI DROSTE 

 
PUBLIC ADVISORY:  THIS MEETING WILL BE CONDUCTED EXCLUSIVELY THROUGH 
VIDEOCONFERENCE AND TELECONFERENCE  
Pursuant to Section 3 of Executive Order N-29-20, issued by Governor Newsom on March 17, 2020, the April 14, 
2020 meeting of the City Council will be conducted exclusively through teleconference and Zoom 
videoconference.  Please be advised that pursuant to the Executive Order and the Shelter-in-Place Order, and to 
ensure the health and safety of the public by limiting human contact that could spread the COVID-19 virus, there 
will not be a physical meeting location available.   
 
Live audio is available on KPFB Radio 89.3. Live captioned broadcasts of Council Meetings are available on 
Cable B-TV (Channel 33) and via internet accessible video stream at 
http://www.cityofberkeley.info/CalendarEventWebcastMain.aspx. 
 
To access the meeting remotely: Join from a PC, Mac, iPad, iPhone, or Android device:  Please use this URL 
<<Meeting URL>>. If you do not wish for your name to appear on the screen, then use the drop down menu and 
click on "rename" to rename yourself to be anonymous.  To request to speak, use the “raise hand” icon by rolling 
over the bottom of the screen.  
 
To join by phone: Dial 1-669-900-9128 and enter Meeting ID: <<Meeting ID>>. If you wish to comment during the 
public comment portion of the agenda, Press *9 and wait to be recognized by the Chair. NOTE: Your phone 
number will appear on the screen. 
 
To submit an e-mail comment during the meeting to be read aloud during public comment, email 
clerk@cityofberkeley.info with the Subject Line in this format: “PUBLIC COMMENT ITEM ##.” Please observe a 
150 word limit. Time limits on public comments will apply. Written comments will be entered into the public record.   
 
Please be mindful that the teleconference will be recorded as any Council meeting is recorded, and all other rules 
of procedure and decorum will apply for Council meetings conducted by teleconference or videoconference. 
 
This meeting will be conducted in accordance with the Brown Act, Government Code Section 54953.  Any 
member of the public may attend this meeting.  Questions regarding this matter may be addressed to Mark 
Numainville, City Clerk, (510) 981-6900. The City Council may take action related to any subject listed on the 
Agenda. Meetings will adjourn at 11:00 p.m. - any items outstanding at that time will be carried over to a date/time 
to be specified. 
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Preliminary Matters 

Roll Call:  

Ceremonial Matters: In addition to those items listed on the agenda, the Mayor may add additional 

ceremonial matters. 

City Manager Comments:  The City Manager may make announcements or provide information to 

the City Council in the form of an oral report.  The Council will not take action on such items but may 
request the City Manager place a report on a future agenda for discussion. 

Public Comment on Non-Agenda Matters: Persons will be selected to address matters not on 

the Council agenda.  If five or fewer persons wish to speak, each person selected will be allotted two 
minutes each.  If more than five persons wish to speak, up to ten persons will be selected to address 
matters not on the Council agenda and each person selected will be allotted one minute each. The 
remainder of the speakers wishing to address the Council on non-agenda items will be heard at the end 
of the agenda. 

 

Consent Calendar 
 

 The Council will first determine whether to move items on the agenda for “Action” or “Information” to the 
“Consent Calendar”, or move “Consent Calendar” items to “Action.” Items that remain on the “Consent 
Calendar” are voted on in one motion as a group. “Information” items are not discussed or acted upon at 
the Council meeting unless they are moved to “Action” or “Consent”. 

No additional items can be moved onto the Consent Calendar once public comment has commenced. At 
any time during, or immediately after, public comment on Information and Consent items, any 
Councilmember may move any Information or Consent item to “Action.” Following this, the Council will 
vote on the items remaining on the Consent Calendar in one motion.  

For items moved to the Action Calendar from the Consent Calendar or Information Calendar, persons 
who spoke on the item during the Consent Calendar public comment period may speak again at the time 
the matter is taken up during the Action Calendar. 

Public Comment on Consent Calendar and Information Items Only: The Council will 

take public comment on any items that are either on the amended Consent Calendar or the Information 
Calendar.  Speakers will be entitled to two minutes each to speak in opposition to or support of Consent 
Calendar and Information Items.  A speaker may only speak once during the period for public comment 
on Consent Calendar and Information items. 

Additional information regarding public comment by City of Berkeley employees and interns: Employees 
and interns of the City of Berkeley, although not required, are encouraged to identify themselves as such, 
the department in which they work and state whether they are speaking as an individual or in their official 
capacity when addressing the Council in open session or workshops. 
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1. 
 

Resolution Reviewing and Ratifying the Proclamation of Local Emergency Due 
to the Spread of a Severe Acute Respiratory Illness Caused by a Novel (New) 
Coronavirus (COVID-19) 
From: City Manager 
Recommendation: Adopt a Resolution reviewing the need for continuing the local 
emergency due to the spread of a severe acute respiratory illness caused by a novel 
(new) coronavirus (COVID-19) and ratifying the Proclamation of Local Emergency 
issued by the Director of Emergency Services on March 3, 2020 and initially ratified 
by the City Council on March 10, 2020. 
Financial Implications: See report 
Contact: Farimah Brown, City Attorney, (510) 981-6950 

 

2. 
 

Formal Bid Solicitations and Request for Proposals Scheduled for Possible 
Issuance After Council Approval on April 21, 2020 
From: City Manager 
Recommendation: Approve the request for proposals or invitation for bids (attached 
to staff report) that will be, or are planned to be, issued upon final approval by the 
requesting department or division.  All contracts over the City Manager’s threshold 
will be returned to Council for final approval. 
Financial Implications: Mental Health Services Fund - $192,276 
Contact: Henry Oyekanmi, Finance, (510) 981-7300 

 

3. 
 

Contracts: On-Call Landscape Architectural Services for Capital Improvement 
Projects 
From: City Manager 
Recommendation: Adopt three Resolutions authorizing the City Manager to execute 
contracts and any amendments with the following firms for on-call landscape 
architectural services for capital improvement projects, for contract periods of May 1, 
2020 through April 30, 2023: 
1. BASE Landscape Architecture, for an amount not to exceed $300,000. 
2. PGA Design, Inc., for an amount not to exceed $300,000. 
3. RRM Design Group, for an amount not to exceed $300,000.  
Financial Implications: See report. 
Contact: Scott Ferris, Parks, Recreation and Waterfront, (510) 981-6700 

 

4. 
 

Fiscal Year 2021 Street Lighting Assessments – Initiating Proceedings 
From: City Manager 
Recommendation: Adopt Resolutions describing proposed improvements to be 
used to in determine the annual assessments levied for Berkeley Street Lighting 
Assessment District No. 1982-1 and Street Lighting Assessment District No. 2018, 
and ordering the preparation of Engineer’s Reports.  
Financial Implications: See report 
Contact: Phillip Harrington, Public Works, (510) 981-6300 

 

 
 

13



Council Consent Items 

Tuesday, April 21, 2020 AGENDA Page 4 

5. 
 

Send a letter to CA Assemblymember Buffy Wicks in support of AB 1851 
“Faith-based organization affiliated housing development projects: parking 
requirements” 
From: Councilmember Bartlett (Author), Mayor Arreguin (Author), 
Councilmember Davila (Co-Sponsor) 
Recommendation: Send a letter to Assemblymember Buffy Wicks expressing the 
City of Berkeley’s support for AB 1851, which would allow for the elimination of 
residential parking requirements on faith-based properties for density bonus 
qualifying housing development projects.  
Financial Implications: None 
Contact: Ben Bartlett, Councilmember, District 3, (510) 981-7130 

 

Action Calendar 

 The public may comment on each item listed on the agenda for action as the item is taken up. For items 
moved to the Action Calendar from the Consent Calendar or Information Calendar, persons who spoke on 
the item during the Consent Calendar public comment period may speak again at the time the matter is 
taken up during the Action Calendar. 

The Presiding Officer will request that persons wishing to speak line use the “raise hand” function to 
determine the number of persons interested in speaking at that time. Up to ten (10) speakers may speak 
for two minutes. If there are more than ten persons interested in speaking, the Presiding Officer may limit 
the public comment for all speakers to one minute per speaker. Speakers are permitted to yield their time 
to one other speaker, however no one speaker shall have more than four minutes. The Presiding Officer 
may, with the consent of persons representing both sides of an issue, allocate a block of time to each side 
to present their issue. 

Action items may be reordered at the discretion of the Chair with the consent of Council. 

 

Action Calendar – Public Hearings 

 Staff shall introduce the public hearing item and present their comments. This is followed by five-minute 
presentations each by the appellant and applicant. The Presiding Officer will request that persons wishing 
to speak, use the “raise hand” function to be recognized and to determine the number of persons interested 
in speaking at that time. 

Up to ten (10) speakers may speak for two minutes. If there are more than ten persons interested in 
speaking, the Presiding Officer may limit the public comment for all speakers to one minute per speaker. 
Speakers are permitted to yield their time to one other speaker, however no one speaker shall have more 
than four minutes. The Presiding Officer may with the consent of persons representing both sides of an 
issue allocate a block of time to each side to present their issue. 

Each member of the City Council shall verbally disclose all ex parte contacts concerning the subject of the 
hearing. Councilmembers shall also submit a report of such contacts in writing prior to the commencement 
of the hearing. Written reports shall be available for public review in the office of the City Clerk. 

 

14



Action Calendar – Public Hearings 

Tuesday, April 21, 2020 AGENDA Page 5 

6. 
 

Electric Bike Share Program Franchise Amendment (Continued from March 10, 
2020) 
From: City Manager 
Recommendation: Pursuant to Berkeley Municipal Code Chapter 9.60, conduct a 
public hearing and upon conclusion, adopt the first reading of an Ordinance granting 
a Franchise Agreement Amendment to Bay Area Motivate, LLC, a subsidiary of Lyft 
Incorporated, to provide shared electric bicycles to the Berkeley public.  
Financial Implications: See report 
Contact: Phillip Harrington, Public Works, (510) 981-6300 

 

Council Action Items 
 

7. 
 

Adopt a Resolution to Upgrade Residential and Commercial Customers to a 
100% Greenhouse Gas Emissions-Free Electricity Plan and to Upgrade 
Municipal Accounts to a 100% Renewable Plan 
From: Councilmember Harrison (Author), Mayor Arreguin (Author), 
Councilmember Robinson (Co-Sponsor), Councilmember Hahn (Co-Sponsor) 
Recommendation: (Reviewed by the Facilities, Infrastructure, Transportation, 
Environment & Sustainability Committee) Adopt a Resolution to: a. Opt up Berkeley’s 
municipal accounts to Renewable 100 (100% renewable and 100% greenhouse gas-
free) electricity service, and refer the estimated increased cost of $100,040 to the 
June 2020 budget process. b. Upgrade current and new Berkeley residential and 
commercial customer accounts from Bright Choice (>85% GHG-free) to Brilliant 100 
(100% GHG-free), except for residential customers in low income assistance 
programs.  The transition would be effective October 1, 2020 for residential 
customers and January 1, 2021 for commercial customers. c. Provide for yearly 
Council review of the City’s default municipal, residential, and commercial plans.  
Financial Implications: See report 
Contact: Kate Harrison, Councilmember, District 4, (510) 981-7140 

 

Public Comment – Items Not Listed on the Agenda 

Adjournment 

NOTICE CONCERNING YOUR LEGAL RIGHTS: If you object to a decision by the City Council to 
approve or deny a use permit or variance for a project the following requirements and restrictions apply:  
1) No lawsuit challenging a City decision to deny (Code Civ. Proc. §1094.6(b)) or approve (Gov. Code 
65009(c)(5)) a use permit or variance may be filed more than 90 days after the date the Notice of 
Decision of the action of the City Council is mailed. Any lawsuit not filed within that 90-day period will be 
barred.  2) In any lawsuit that may be filed against a City Council decision to approve or deny a use 
permit or variance, the issues and evidence will be limited to those raised by you or someone else, orally 
or in writing, at a public hearing or prior to the close of the last public hearing on the project. 
 

Live captioned broadcasts of Council Meetings are available on Cable B-TV (Channel 33),  
via internet accessible video stream at http://www.cityofberkeley.info/CalendarEventWebcastMain.aspx 

and KPFB Radio 89.3. 
Archived indexed video streams are available at http://www.cityofberkeley.info/citycouncil. 
Channel 33 rebroadcasts the following Wednesday at 9:00 a.m. and Sunday at 9:00 a.m. 
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Communications to the City Council are public record and will become part of the City’s electronic 
records, which are accessible through the City’s website. Please note: e-mail addresses, names, 
addresses, and other contact information are not required, but if included in any communication 
to the City Council, will become part of the public record. If you do not want your e-mail address or 
any other contact information to be made public, you may deliver communications via U.S. Postal Service 
or in person to the City Clerk Department at 2180 Milvia Street. If you do not want your contact 
information included in the public record, please do not include that information in your communication. 
Please contact the City Clerk Department for further information. 
 
Any writings or documents provided to a majority of the City Council regarding any item on this agenda 
will be made available for public inspection at the public counter at the City Clerk Department located on 
the first floor of City Hall located at 2180 Milvia Street as well as posted on the City's website at 
http://www.cityofberkeley.info. 

Agendas and agenda reports may be accessed via the Internet at 
http://www.cityofberkeley.info/citycouncil 

and may be read at reference desks at the following locations: 

City Clerk Department Libraries: 
2180 Milvia Street Main - 2090 Kittredge Street 
Tel:  510-981-6900 Claremont Branch – 2940 Benvenue 
TDD:  510-981-6903 West Branch – 1125 University 
Fax:  510-981-6901 North Branch – 1170 The Alameda 
Email:  clerk@cityofberkeley.info South Branch – 1901 Russell 

COMMUNICATION ACCESS INFORMATION: 
To request a disability-related accommodation(s) to participate in the meeting, including auxiliary aids or 
services, please contact the Disability Services specialist at (510) 981-6418 (V) or (510) 981-6347 (TDD) 
at least three business days before the meeting date. 
 

 
 

Captioning services are provided at the meeting, on B-TV, and on the Internet. 
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
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Councilmember Ben Bartlett
City of Berkeley, District 
2180 Milvia Street, 5th Floor
Berkeley, CA 94704
PHONE: 510-981-7130 
EMAIL: bbartlett@cityofberkeley.info

CONSENT CALENDAR
April 21, 2020

To: Honorable Mayor and Members of the City Council
From: Councilmember Ben Bartlett (Author), Mayor Jesse Arreguin (Author), 

Councilmember Cheryl Davila (Co-Sponsor)
Subject: Send a letter to CA Assemblymember Buffy Wicks in support of AB 1851 

“Faith-based organization affiliated housing development projects: parking 
requirements.”  

RECOMMENDATION
Send a letter to Assemblymember Buffy Wicks expressing the City of Berkeley’s support 
for AB 1851, which would allow for the elimination of residential parking requirements 
on faith-based properties for density bonus qualifying housing development projects.

CURRENT SITUATION
The City of Berkeley is currently experiencing a housing crisis. The high cost of living in 
Berkeley makes it impossible for many city residents to find affordable housing, and 
there is an immediate need to expand the affordable housing supply to prevent further 
homelessness and housing insecurity. 

As the housing affordability crisis continues to grow, the need to increase the amount of 
affordable housing grows in urgency. Incentives such as the Density Bonus Law have 
been legislated to expedite the construction of affordable housing and increase the total 
number of housing units developers are allowed to build, with the stipulation that more 
affordable housing units are included in the project. 

Underused faith-based property lots have been identified as prime development sites to 
combat the affordable housing crisis. AB 1851 would accelerate the creation of 
affordable housing by eliminating minimum parking requirements for units built on faith-
based properties if the housing development project qualifies as a faith-based 
organization affiliated housing development project.

BACKGROUND
California's communities of faith are interested in redeveloping portions of their 
properties to alleviate the state's housing crisis. This new initiative, originating in San 
Diego, gained traction when a local tax collector compiled a list of more than 1,100 
properties zoned for religious use that could potentially be developed into new homes 
that would include affordable units.

One key roadblock is the inability for faith-based properties to meet residential parking 
requirement quotas. Faith-based properties often have religious service parking spaces 
that are widely available for use to the public but stand empty for much of the year.  
However, local parking requirements generally bar the application of these empty 
spaces from meeting residential parking requirements. Not requiring faith-based 
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institutions to have empty space for parking and lifting the segregation of religious 
service parking and residential parking could significantly increase the project feasibility 
and ultimately create more affordable housing in California.

REVIEW OF EXISTING PLANS, PROGRAMS, POLICIES, AND LAWS 
Existing law provides for various incentives to facilitate and expedite the construction of 
affordable housing, including the Density Bonus Law. 

RATIONALE FOR RECOMMENDATION
The City of Berkeley could benefit from the passage of Assembly Bill 1851 because the 
city is home to numerous faith-based properties. Many of these religious entities are 
considering developing affordable housing on their properties but are subject to 
restrictive parking requirements. These parking rules impact the cost of affordable 
housing production on faith-based properties. 

By supporting Assembly Bill 1851, the Mayor and Berkeley City Councilmembers would 
allow faith-based organizations to develop housing on/around spaces designated for 
religious-use parking, bolstering the supply of affordable housing and opening new 
opportunities for very low, low-, and moderate-income households in Berkeley to 
continue living in their communities.
  

FISCAL IMPACTS OF RECOMMENDATION
No fiscal impacts.

ENVIRONMENTAL SUSTAINABILITY
No impact.

CONTACT PERSON
Councilmember Ben Bartlett 510-981-7130
Carly Cramer 510-981-7131 
Kyle Tang ktang@cityofberkeley.info
James Chang jchang@cityofberkeley.info

ATTACHMENTS
1. Letter to Assemblymember Buffy Wicks
2. City of Oakland’s Resolution to Support AB 1851
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Attachment 1:
March XX, 2020

The Honorable Assemblymember Wicks
State Capitol Office, Room 5160
Sacramento, CA 94249

Re: Assembly Bill 1851 (Wicks) – Faith-based organization affiliated housing 
development projects: parking requirements - SUPPORT

Dear Assemblymember Wicks:

The Honorable Mayor and Members of the Berkeley City Council are pleased to support 
Assembly Bill 1851 (AB-1851). AB-1851 will eliminate minimum parking requirements 
for affordable housing units built on underutilized faith-based properties’ parking lots, in 
turn creating more sites for affordable housing.

It is vital that very low, low-, and moderate-income households have access to housing 
that they can afford.  Partnering with faith-based organizations will open new 
opportunities all over California to provide much needed affordable housing units. For 
these reasons, we would like to strongly support AB1851.

Respectfully,
The Honorable Mayor and Members of the Berkeley City Council

Jesse Arreguin
Mayor, City of Berkeley

Members of the Berkeley City Council
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CITY OF OAKLANDFILED
OFfiCt OF THE CIT 

OAK l AND
ci m

city 30 H. OGAWA PLAZA OAKLAND, CALIFORNIA 94612

REBECCA KAPLAN 
Council President 
atlarge@oaklandnet.com

(510) 238-7008 
FAX: (510)238-6910 
TDD: (510)839-6451

Date: January 30, 2020
Members of City Council and Members of the Public 
Council President Kaplan 
File No. 20-0142
A RESOLUTION IN SUPPORT OF AB 1851 (WICKS), FAITH-BASED 
AFFILIATED HOUSING DEVELOPMENT PROJECTS, TO REDUCE OR 
ELIMINATE ANY PARKING REQUIREMENTS FOR HOUSING 
DEVELOPMENT PROJECTS BUILT ON RELIGIOUS-USE PARKING 
LOTS.

To:

From:
Re:

Dear Colleagues on the City Council and Members of the Public,

I am writing to extend and stand in support of AB 1851.

The City of Oakland is suffering from a serious housing crisis as housing costs in the City increase 
drastically, making housing at all levels of affordability unavailable for many Oakland residents; 
and expanding the housing supply is necessary to address the immediate need to house Oakland's 
growing population

In 2019, the EveryOne Counts Homeless Point-in-Time Count & Survey, saw a rise of 47% of 
individuals experiencing homelessness.

AB 1851 will allow faith-based organizations to build housing development projects on and/or 
adjacent to parcels designated for religious-use parking; this bill will make it easier for thousands of 
faith-based organizations that would like to dedicate their resources to helping resolve the housing 
crisis.

For questions regarding this report, please email Desmond I. Jeffries, Policy Director for the 
Council President, at dieffries@,oaklandca.gov or call at 510.238.7082.

Sincerely,

Rebecca Kaplan
Oakland City Council President

1
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This Bill Solution

This bill will eliminate residential parking 
requirements in order to construct a 
density bonus qualifying housing 
development project built on faith-based 
properties.

AB 1851 will allow for the elimination of 
residential parking requirements on faith- 
based properties for qualifying housing 
development projects.

SupportThe Issue
California YIMBY (Co-Sponsor) 
New Way Homes (Co-Sponsor)

California’s communities of faith are taking 
interest in redeveloping portions of their 
property to alleviate the state’s housing 
crisis. This new initiative is called the “Yes 
in God’s Backyard” or YIGBY - a play on 
the YIMBY, or the “yes in my backyard" 
movement. Originating in San Diego, this 
idea became trendy when a local tax 
collector compiled a list of more than 1,100 
properties zoned for religious use that 
could potentially be developed into new 
units.

Faith-based communities across the state 
are expressing interest. Cities like 
Oakland, Berkeley, Walnut Creek and East 
Palo Alto are convening meetings with 
local congregations to discuss turning 
underused land into housing.

Contact
Melanie Morelos 
Office of Assemblymember Wicks 
State Capitol Office, Room 5160 
(916)319-2015
melanie.morelos@asm. ca.gov

However, plans to build new housing on 
church sites have often struck roadblocks. 
One of the most common is the inability to 
count available church properties toward 
residential parking requirements due to 
restrictive local ordinances. With many 
faith-based parking spaces not used more 
than a few times per year, church 
communities could influence the state’s 
housing stock if allowed to share parking 
between religious and residential units.

l
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CALIFORNIA LEGISLATURE----2019-20 REGULAR SESSION

ASSEMBLY BILL No. 1851

Introduced by Assembly Member Wicks

January 6, 2020

An act to add Section 65913.6 to the Government Code, relating to 
land use.

LEGISLATIVE COUNSEL’S DIGEST

AB 1851, as introduced, Wicks. Faith-based organization affiliated 
housing development projects: parking requirements.

Existing law provides for various incentives intended to facilitate and 
expedite the construction of affordable housing, including the Density 
Bonus Law, which requires, when an applicant proposes a housing 
development within the jurisdiction of a local government, that the city, 
county, or city and county provide the developer with a density bonus 
and other incentives or concessions for the production of lower income 
housing units or for the donation of land within the development if the 
developer, among other things, agrees to construct a specified percentage 
of units for very low, low-, or moderate-income households or qualifying 
residents.

This bill would upon the request of a developer of a housing 
development project, require a local agency to ministerially approve a 
request to that local agency to reduce or eliminate any parking 
requirements that would otherwise be imposed by that local agency on 
the development if the housing development project qualifies as a 
faith-based organization affiliated housing development project, as 
defined. This bill would prohibit a local agency from requiring the 
replacement of religious-use parking spaces proposed to be eliminated 
by a faith-based organization affiliated housing development project

99
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AB 1851 — 2 —

pursuant to a request made and ministerially approved pursuant to the 
bill, or from requiring the curing of any preexisting deficit of 
religious-use parking as a condition of approval of a faith-based 
organization affiliated housing development project. The bill would 
include findings that the changes proposed by this bill address a matter 
of statewide concern rather than a municipal affair and, therefore, apply 
to all cities, including charter cities.

By adding to the duties of local planning officials, this bill would 
impose a state-mandated local program.

The California Constitution requires the state to reimburse local 
agencies and school districts for certain costs mandated by the state. 
Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act 
for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: yes. 
State-mandated local program: yes.

The people of the State of California do enact as follows:

1 SECTION 1. Section 65913.6 is added to the Government
2 Code, to read:
3 65913.6. (a) For purposes of this section, all of the following
4 definitions shall apply:
5 (1) “Faith-based organization” means a nonprofit corporation
6 organized and registered for religious purposes.
7 (2) “Faith-based organization affiliated housing development
8 project” means a housing development project that meets all of
9 the following criteria:

10 (A) The housing development project is located on one or more
11 contiguous parcels that are each owned entirely, whether directly
12 or through a wholly owned company or corporation, by a
13 faith-based organization.
14 (B) The housing development project qualifies as being near
15 colocated religious-use parking by being any of the following:
16 (i) Located on one or more parcels that collectively contain
17 religious-use parking.
18 (ii) Located adjacent to a parcel owned by the faith-based
19 organization that contains religious-use parking.

99
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— 3 — AB 1851

1 (iii) Located on one or more parcels separated by no more than
2 0.1 miles from a parcel owned by the faith-based organization that
3 contains religious-use parking.
4 (C) The housing development project qualifies for a density
5 bonus under Section 65915.
6 (3) “Housing development project” means a housing
7 development proj ect as defined in paragraph (2) of subdivision (h)
8 of Section 65589.5.
9 (4) “Local agency” means any county, city, or city and county,

10 including any charter county, city, or city and county.
11 (5) “Religious-use parking” means existing parking spaces that
12 are required under the local agency’s parking requirements for
13 places of worship.
14 (b) Notwithstanding any other law or ordinance, a local agency,
15 upon the request of a developer of a housing development proj ect,
16 shall ministerially approve a request to that local agency to reduce
17 or eliminate any parking requirements that would otherwise be
18 imposed by that local agency on the development if the housing
19 development project qualifies as a faith-based organization
20 affiliated housing development project.
21 (c) Notwithstanding any other law or ordinance, a local agency
22 shall not require the replacement of religious-use parking spaces
23 proposed to be eliminated by a faith-based organization affiliated
24 housing development project pursuant to a request made and
25 ministerially approved pursuant to this section.
26 (d) Notwithstanding any other law or ordinance, a local agency
27 shall not require the curing of any preexisting deficit of
28 religious-use parking as a condition of approval of a faith-based
29 organization affiliated housing development project.
30 (e) The Legislature finds and declares that the provision of
31 adequate housing, in light of the severe shortage of housing at all
32 income levels in this state, is a matter of statewide concern rather
33 than a municipal affair as that term is used in Section 5 of Article
34 XI of the California Constitution, and therefore this section applies
35 to all cities, including charter cities.
36 SEC. 2. No reimbursement is required by this act pursuant to
37 Section 6 of Article XIIIB of the California Constitution because
38 a local agency or school district has the authority to levy service
39 charges, fees, or assessments sufficient to pay for the program or

99
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OAKLAND CITY COUNCIL

RESOLUTION NO. C.M.S.

INTRODUCED BY COUNCILMEMBER KAPLAN

A RESOLUTION IN SUPPORT OF AB 1851 (WICKS), FAITH-BASED 
AFFILIATED HOUSING DEVELOPMENT PROJECTS, TO REDUCE OR 
ELIMINATE ANY PARKING REQUIREMENTS FOR HOUSING 
DEVELOPMENT PROJECTS BUILT ON RELIGIOUS-USE PARKING 
LOTS.

WHEREAS, expanding the housing supply is necessary to address the 
immediate need to house Oakland's growing population; and

WHEREAS, Oakland is suffering from a serious housing crisis as housing costs 
in the City increase drastically, making housing at all levels of affordability unavailable 
for many Oakland residents; and

WHEREAS, the 2019 EveryOne Counts Homeless Point-in-Time Count & 
Survey, saw a rise of 47% of individuals experiencing homelessness; and

WHEREAS, AB 1851 will allow faith-based organizations to build housing 
development projects on and/or adjacent to parcels designated for religious-use 
parking; and

WHEREAS, AB 1851 would make it easier for thousands of faith-based 
organizations that would like to dedicate their resources to helping resolve the housing 
crisis; and

WHEREAS, AB 1851 qualifies housing development projects for a density bonus 
pursuantto Section 65915; and

WHEREAS, AB 1851 shall waive local agency’s parking requirements and shall 
ministerially approve and request local agencies to reduce or eliminate any parking 
requirements that would otherwise be imposed, if the housing development project 
qualifies as a faith-based organization affiliated housing development project; and

WHEREAS, the City of Oakland finds and declares the provision of adequate 
housing in-light of a shortage in the supply of housing at all income levels, is a matter of 
great concern; now, therefore, be it

2374952v9
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RESOLVED: That the Oakland City Council hereby endorses AB 1851 and urges 
the California State Legislature and Governor Gavin Newsom to support its enactment into 
law, and be it

FURTHER RESOLVED: That the Oakland City Council requests that the City 
Administrator transmit a copy of this Resolution to our local state legislative 
representatives and to the lobbyist for the City of Oakland.

IN COUNCIL, OAKLAND, CALIFORNIA,

PASSED BY THE FOLLOWING VOTE:

AYES - 

NOES- 

ABSENT- 

ABSTENTION -

ATTEST:
LATONDA SIMMONS 

City Clerk and Clerk of the Council of the 
City of Oakland, California

2
2374852V9
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Kate Harrison
Councilmember District 4

2180 Milvia Street, Berkeley, CA 94704 ● Tel: (510) 981-7140 ● TDD: (510) 981-6903 
E-Mail: KHarrison@cityofberkeley.info

ACTION CALENDAR
April 21, 2020

To: Honorable Mayor and Members of the City Council

From: Councilmember Harrison, Mayor Arreguín, Councilmembers Robinson and 
Hahn

Subject: Adopt a Resolution to Upgrade Residential and Commercial Customers to 100% 
Greenhouse Gas Emissions-Free Electricity Plan and Municipal Accounts to 
100% Renewable Plan 

POLICY COMMITTEE
Facilities, Infrastructure, Transportation, Environment & Sustainability Policy Committee

RECOMMENDATION

Adopt a Resolution to: 
 

a. Opt up Berkeley’s municipal accounts to Renewable 100 (100% renewable and 
100% greenhouse gas-free) electricity service, and refer the estimated increased 
cost of $100,040 to the June 2020 budget process.

b. Upgrade current and new Berkeley residential and commercial customer accounts 
from Bright Choice (>85% GHG-free) to Brilliant 100 (100% GHG-free), except for 
residential customers in low income assistance programs.1 The transition would be 
effective October 1, 2020 for residential customers and January 1, 2021 for 
commercial customers. 

c. Provide for yearly Council review of the City’s default municipal, residential, and 
commercial plans. 

POLICY COMMITTEE RECOMMENDATION
On February 6, 2020, the Facilities, Infrastructure, Transportation, Environment & 
Sustainability Committee adopted the following action: 

Action:  M/S/C (Harrison/Robinson) to approve recommendations b and c, as revised in 
the supplemental report submitted by Councilmember Harrison, with a Positive 
Recommendation.

1 CARE and FERA are state discount programs; eligibility requirements are shown in the Appendix B. The 
Medical Baseline Program assists residential customers who have qualifying medical conditions with a 
lower rate on monthly energy bills and extra notifications in advance of a Public Safety Power Shutoff. 
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Adopt a Resolution to Upgrade Residential and Commercial Customers to a 100% 
Greenhouse Gas Emissions-Free Electricity Plan and to Upgrade Municipal 
Accounts to a 100% Renewable Plan

ACTION CALENDAR
April 21, 2020

2

Revised recommendation:
b. Opt up municipal East Bay Community Energy accounts to renewable 100 (100% 
renewable and 100% greenhouse gas-free) electricity service, and refer the estimated 
increased cost of $100,040 to the June 2020 budget process; and,
c. Providing for yearly Council review of the City’s default residential, commercial and 
municipal plans. 
Vote: All Ayes.  

Action: M/S/C (Robinson/Harrison) to approve recommendation a, as revised in the 
supplemental report submitted by Councilmember Harrison, and send the item back to 
the City Council with a Positive Recommendation.
Revised recommendation:
a. Changing the service plan for current and new Berkeley residential Bright Choice 
accounts, except those enrolled in the California Alternate Rates for Energy Program, 
Family Electric Rate Assistance and Medical Baseline Allowance Program accounts, 
and all commercial East Bay Community Energy Bright Choice accounts to the Brilliant 
100 (100% greenhouse gas-free) electricity service plan, effective [ ] for residential 
customers and [ ] for commercial customers. Customers will not lose the option of 
changing their plan or opting out of EBCE entirely
Vote: Ayes – Robinson, Harrison; Noes – Davila; Abstain – None.

BACKGROUND

A. Plan Options

Community Choice Aggregators (CCAs) like East Bay Community Energy (EBCE) were 
authorized by the state,2 with the goal of buying less carbon intensive energy at 
competitive prices. CCAs appoint municipal leaders instead of private shareholders to 
oversee procurement and energy-related policy-making. 

Until June 2018, the default provider of electricity in Berkeley was PG&E. Berkeley 
joined neighboring cities3 to establish EBCE as the default electricity provider.4 The new 
agency offered significant advantages, including less carbon intensive energy at 
competitive prices and oversight by local jurisdictions instead of private shareholders. 

2 Migden, Chapter 838, Statutes of 2002; Leno, Chapter 599, Statutes 2011. 
3 The City of Alameda is not a member-jurisdiction of EBCE because it is has its own municipal utility. Newark 

and Pleasanton decided to join EBCE in 2019 and are scheduled to begin service in 2021.
4 A third category of electric service customer (primarily commercial) known as Direct Access are exempted 

from both PG&E and EBCE entirely for electricity generation services.  
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Adopt a Resolution to Upgrade Residential and Commercial Customers to a 100% 
Greenhouse Gas Emissions-Free Electricity Plan and to Upgrade Municipal 
Accounts to a 100% Renewable Plan

ACTION CALENDAR
April 21, 2020

3

EBCE can reinvest profits into expanding carbon-free options, including through its 
Local Business Development Plan, and into electrification.5 

EBCE still relies on PG&E to transmit and deliver its energy over the grid to customers. 
Therefore, customers receive bills that separately list EBCE electricity supply; PG&E 
electricity transmission and delivery; PG&E for natural gas; and pass-through charges 
representing long-term contract obligations for buying electricity entered into by PG&E 
(known colloquially as the “exit fee”6). 

Customers can rejoin PG&E at any time by opting out of EBCE.7 The City of Berkeley 
boasts an impressive opt out rate of under 2% of customers returning to PG&E.

The following terms relate to the plans offered by East Bay Community Energy (EBCE):
  

 GHG-free:  This is generation that emits zero (or in some cases minimal) GHG-
emissions. It includes renewable energy and nuclear power.  Currently, nuclear 
power is not included in any of EBCE’s energy portfolios but EBCE is considering 
including it in its Bright Choice service offering.

 Renewable: These are a subset of GHG-free energy sources that are also 
renewable. They include hydroelectric, wind, solar, geothermal, and biomass.8

These definitions are carried over into the three current service offerings of EBCE:

5 East Bay Community Energy Local Business Development Plan, https://ebce.org/local-development-
business-plan/.

6 Officially known as the Power Charge Indifference Account – the PCIA.
7 PG&E requires a one year waiting period to return to EBCE once a customer has opted out to PG&E.
8 Although renewable, the California Air Resources Board (CARB) assigns nominal GHG-emissions to 

geothermal and for hydroelectric generation from the Pacific Northwest.  Biomass does have significant 
GHG-emissions in combustion which are offset by reductions in GHGs in other parts of the cycle. 
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Adopt a Resolution to Upgrade Residential and Commercial Customers to a 100% 
Greenhouse Gas Emissions-Free Electricity Plan and to Upgrade Municipal 
Accounts to a 100% Renewable Plan

ACTION CALENDAR
April 21, 2020

4

Figure 1: Comparison of EBCE and PG&E Service Options and Respective Power Content*9

Percent of Total Retail Sales (kWh)

East Bay Community Energy

Type of Energy Bright
Choice

Brilliant
100

Renewable
100

PG&E 
Standard 

Rate

PG&E 
Solar 

Choice

Renewable & GHG-Free 41% 45% 100% 39% 100%

-  Biomass/ Biowaste 0% 0% 0% 4% 0%

-  Geothermal 1% 0% 0% 4% 0%

-  Eligible hydroelectric 0% 0% 0% 3% 0%

-  Solar 15% 20% 50% 18% 100%

-  Wind 25% 25% 50% 10% 0%

GHG-Free, Not Renewable 59% 55% 0% 49% 0%

- Large Hydroelectric 21% 55% 0% 13% 0%

- Primarily Large Hydro: 
Unspecified Sources ** 38% 0% 0% 2% 0%

- Nuclear 0% 0% 0% 34% 0%

Non-Renewable Natural 
Gas 0% 0% 0% 15% 0%

Total 100% 100% 100% 100% 100%

* California Energy Commission Power Source Disclosure Program for EBCE and PG&E’s 2018 Power Mix.
**Unspecified sources are not traceable to a specific facility, because traded through open market 
transactions. Unspecified sources of power are typically a mix of all types, and largely include GHG free 
sources. EBCE states that the primary source of its unspecified generation in Bright Choice is the North 
West Hydro system, which is carbon-free but not renewable large hydroelectric power.

9 East Bay Community Energy 2018 Power Content Label, September 10, 2019, https://ebce.org/wp-
content/uploads/ebce_PCL_091019_PRINT-small_compressed.pdf. See also, PG&E 2018 Power Mix, 
https://www.pge.com/en_US/about-pge/environment/what-we-are-doing/clean-energy-solutions/clean-
energy-solutions.page?WT.mc_id=Vanity_cleanenergy

Page 4 of 20

30

https://ebce.org/wp-content/uploads/ebce_PCL_091019_PRINT-small_compressed.pdf
https://ebce.org/wp-content/uploads/ebce_PCL_091019_PRINT-small_compressed.pdf


Adopt a Resolution to Upgrade Residential and Commercial Customers to a 100% 
Greenhouse Gas Emissions-Free Electricity Plan and to Upgrade Municipal 
Accounts to a 100% Renewable Plan

ACTION CALENDAR
April 21, 2020

5

Ideally, EBCE can purchase energy to meet its customer needs at rates lower than 
PG&E’s (as it does for its Bright Choice program) or at parity with PGE’s rates (as with 
Brilliant 100).  In 2018, the EBCE Board of Directors10 established Bright Choice as the 
default product for residential and commercial customers. The Brilliant 100 plan, was 
selected by Hayward and Albany for their businesses and residents.11 Piedmont elected 
to enroll everyone in Renewable 100 for residential customers, at a slight premium (See 
Appendix C). 

Berkeley’s initial city-wide default at enrollment for residential and commercial 
customers was EBCE’s Bright Choice. The city’s municipal accounts were enrolled in 
the middle tier, Brilliant 100. 

By joining EBCE in 2018, the City has already realized greenhouse gas emission 
reductions.  All of EBCE’s plans have more renewable energy than PG&E’s standard 
plan and while PG&E’s basic offering includes natural gas, none of EBCE’s plans do.12 

B. Effect of this Legislation

This legislation would upgrade Berkeley’s municipal accounts to Renewable 100. Doing 
so will support California’s burgeoning solar and wind energy sector, which has the 
potential to further offset electricity generated from natural gas and nuclear, for a 
relatively small premium. 

The resolution also upgrades residents and businesses to the carbon-free plan. This 
allows the City to move closer towards eliminating the vast majority of its electricity-
based GHG emissions,13 bringing it closer to its Climate Action Plan goal of reducing 
emissions by 33% by 2020. Berkeley’s 2016 community-wide GHG emissions are 
approximately 15% below 2000 baseline levels; the City is approximately 18% behind 
its 2020 goal.14 In 2016, residential and commercial electricity accounted for 3% and 
7%, respectively, of 2016 city-wide emissions.15 

10 Composed of elected officials from each of the participating jurisdictions.
11 While renewable energy sources such as wind and solar are not consistently available all day and cannot 

be directly dispatched, rapid advances in battery storage are ameliorating those issues; East Bay 
Community Energy Board of Directors, Item 4 Approval of Minutes from February 7, 2018, February 20, 
2018, https://ebce.org/wp-content/uploads/Item-4-EBCE_BOD_Draft-minutes_2_7_18-1.pdf; Hayward 
decided to keep their CARE and FERA customers at Bright Choice, while Albany and Piedmont decided 
to opt their CARE and FERA customers to Brilliant 100.

12 Except as may occur in unspecified system power. 
13 The latest available City of Berkeley data is from 2016. See 2018 Berkeley Climate Action Plan Update, 

Office of Energy and Sustainable Development, December 6, 2018, 
https://www.cityofberkeley.info/Clerk/City_Council/2018/12_Dec/Documents/2018-12-
06_WS_Item_01_Climate_Action_Plan_Update_pdf.aspx.

14 In part, this is due to an 18% increase in population in that same time period.
15 These 2016 figures do not account for GHG reductions resulting from Berkeley’s enrollment in EBCE’s 

Bright Choice plan in 2018, changes in PG&E’s power mix for large customers than remained with PG&E, 
minimal customer enrollment in Renewable 100, and other population and usage trends. 
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Adopt a Resolution to Upgrade Residential and Commercial Customers to a 100% 
Greenhouse Gas Emissions-Free Electricity Plan and to Upgrade Municipal 
Accounts to a 100% Renewable Plan
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Figure 2: 2016 Community GHG Emissions Inventory

As seen in Figure 3 below, without accelerated efforts, the City will continue to be below 
its target of 80% GHG reduction by 2050. To reach the 80% goal, 100% GHG-free 
electricity, along with 75% reductions in natural gas and petroleum usage are needed.

Figure 3: City of Berkeley Strategies to Achieve 80% GHG reduction by 2050 (2017)16

16 2017 Berkeley Climate Action Plan Update, Office of Energy and Sustainable Development, December 7, 
2017, https://www.cityofberkeley.info/Clerk/City_Council/2017/12_Dec/Documents/2017-12-
07_WS_Item_01_Climate_Action_Plan_Update.aspx;
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EBCE estimates Bright Choice participation alone results in approximately 18,844 
metric tons of carbon dioxide emissions each year. These emissions are equivalent to 
4,001 passenger vehicles driven per year and would require 24,609 acres of forests to 
sequester. These 72,363 acres of forest are more than two times Berkeley’s land area.

Figure 4: Carbon impact of Bright Choice Use in Berkeley

Per Hour 2018 Emissions
from Bright Choice Annual Total CO2e

101 lb-CO2e/MWh 18,844 metric tons

Were all customers upgraded to Brilliant 100 and remained there, these emissions 
would be entirely eliminated. 

Moving to Brilliant 100 would increase the use of solar from 15% to 20% of the power 
supply paired with eliminating unspecified sources of electricity from EBCE, which are 
from primarily from large hydroelectric. Total large hydroelectric power would be 
reduced from up to 59% to 55% and total unspecified power would be reduced from 
38% to 0%. 

In addition, the EBCE Board is currently considering whether to accept PG&E 
allocations of nuclear energy in the Bright Choice service plan. EBCE staff noted in a 
recent presentation that, under this scenario, customers could avoid paying directly for 
nuclear energy generation17 by opting up from Bright Choice: “Any individual customer 
or entire city can opt-up to Brilliant 100 or Renewable 100 to eliminate nuclear 
generation from their power mix.”18 The City of Berkeley has a long-standing policy on 
nuclear energy, including a statement of “oppos[ing] the nuclear fuel cycle as a 
whole.”19 The uncertainty surrounding the inclusion of nuclear power in Bright Choice 
would be eliminated as a result of this legislation.

Upgrading customer accounts would also insure that the energy purchased in Berkeley 
is significantly greener than that provided by PG&E. During the last couple of years, 
PG&E has also made its supply greener; in 2018, PG&E’s least green plan offered 86% 
carbon-free electricity.20  

17 The exit fees charged pay for a portion of PG&E’s nuclear generation.
18 Nick Chaset, East Bay Community Energy Executive Committee, PG&E Carbon-Free Allocations 

(Informational item), November 20, 2019, https://ebce.org/wp-content/uploads/Item-5-PGE-Carbon-Free-
Allocations.pdf.

19 Nuclear Free Berkeley Act, BMC 12.9.
20 See PG&E 2018 Power Mix.
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Finally and, most critically, using cleaner energy in Berkeley will realize significant, 
future long-term benefits, including mitigating the impact of increased electricity 
consumption as the community transitions towards all-electric buildings and vehicle 
charging infrastructure.21 Maximizing the climate benefits of building and transportation 
electrification requires the cleanest possible electric supply.22 

The Berkeley City Council, with approval from the EBCE Board, may revise default 
customer rate plans at any time. Market-based solutions to the climate emergency have 
and will likely continue to fail to deliver the necessary emergency reductions. EBCE 
customers have had the option to voluntarily enroll in greener plans but to date very few 
have done so. As of January 2020, less than 3% of Berkeley customers upgraded from 
Bright Choice.  

Figure 5: Current Enrollment in EBCE Service Plans 

# of Total Customers % of total

Bright Choice 52,113 97.06%

Brilliant 100 577 1.07%

Renewable 100 1,002 1.87%

Total Customers 53,692 100%

Upgrading customers while continuing to allow people to opt back down will yield 
substantially more benefits than the best marketing campaign aimed at encouraging 
customers to opt-up individually.

This resolution makes these changes on a rolling basis. The City’s municipal accounts 
would be upgraded to Renewable 100 in July, 2020, subject to budget adoption. 
EBCE’s Brilliant 100 would become the default plan for residential customers in it as of 
October 1, 2020 and commercial accounts as of January 1, 2021.23 This timeline will 
allow for outreach through community workshops, on-line guidance and information and 
other forms of engagement, especially to low and moderate income community 
members and small businesses, in advance of enrollment in Brilliant 100. 

21 2018 Berkeley Climate Action Plan Update, p. 10.
22 While wind and solar are not consistently available throughout the day and cannot be directly dispatched, 

rapid advances in battery storage technology are ameliorating those issues.
23 See East Bay Community Energy, Rates, https://ebce.org/residents/ & https://ebce.org/businesses/ 
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C. EBCE Compared to other Regional CCAs

CCAs need to buy on the open market or create new sources of renewable energy. 
Other CCAs, even those that were recently formed, have been able to enroll all 
customers in GHG-free plans. 74% of Clean Power Alliance CCA in Southern California, 
formed in 2017, customers are on 100% GHG-free service plans and an equivalent opt 
out rate to EBCE (3.8% vs. 4.0%). Silicon Valley only has the two greener plans, with no 
equivalent to EBCE’s Bright Choice. MCE, which offers a mixed carbon and carbon-free 
plan, has a higher opt out rate than EBCE. A transition across EBCE’s service area to 
100% GHG-free energy will support regional efforts to reduce emissions. 

D. Cost Impacts of the Transition on Customers

The cost impact of Brilliant 100 needs to be understood compared to PG&E rates and 
those of Bright Choice. Based on current pricing, Brilliant 100 customers would pay the 
same rate as they would for PG&E generation service, but would benefit from 15% 
percent less carbon-intensive energy with no nuclear or natural gas. However, there will 
be a small price premium when compared to Bright Choice.  All other things being 
equal, the average price increase for a residential customer due to the proposed 
upgrade is estimated to be $0.63/month (see Appendix D) and for a small business 
$2.63/month (see Appendix E).24 

Due to anticipated increases in exit fees, the cost of Brilliant 100 compared to PG&E 
could increase. On average, exit fees represent a relatively nominal percentage (11%) 
of an EBCE bill.25 On February 27, 2020,26 the California Public Utilities Commission 
(CPUC) updated its calculation of the exit fees. In FY 2020-2021, CPUC has limited the 
increase in exit fees to ½ cent/kilowatt hour, about a 16% increase in the current exit fee 
and established a 7% cap for under collection set at for the same time period.27 This net 
increase of 23% could result in a total increase of 2.82% over an average PG&E bill. An 
increase in the exit fees impacts all three of EBCE’s rate plans. 

For informational purposes only, Appendix D and E include calculations, all other things 
being equal, representing the marginal increase resulting from a 25% PCIA increase 
scenario. 

24 See Figure 4.
25 Generation accounts for 34% and PG&E transmission and delivery charges are 54% of an EBCE Bill.
26 Decision Adopting Pacific Gas And Electric Company’s 2020 Energy Resource Recovery Account Forecast 

And Generation Non-Bypassable Charges Forecast And Greenhouse Gas Forecast Revenue Return And 
Reconciliation, California Public Utilities Commission ALJ Final Decision, 2/28/2020, 
http://docs.cpuc.ca.gov/PublishedDocs/Published/G000/M328/K199/328199856.PDF.

27 See PCIA Update, EBCE, February 19, 2020, https://ebce.org/wp-content/uploads/Item-10-PCIA-UPDATE-
Informational-Item.pdf. See also, CPUC Decision 18-10-019, October 11, 2018 
http://docs.cpuc.ca.gov/PublishedDocs/Published/G000/M232/K687/232687030.PDF.
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The EBCE Board may choose from among various steps to mitigate potential PCIA-
related financial losses, including raising rates. EBCE has indicated that they will likely 
preserve some differential in the Bright Choice option from PG&E’s rates to keep 
customers from opting out, and increase Brilliant 100 disproportionately to make up the 
difference.

Although the outcome of the PCIA is far from certain, EBCE estimates that the cost of 
Brilliant 100 could increase from 1%-6% above PG&E’s standard rate, as compared to 
the current price parity with PG&E.28 Some of EBCE’s $120 million in cash and cash 
equivalents could be used to subsidize rates over the next year.29 Using the middle of 
the range, or a 3.5% rate increase over PG&E, would bring the price differential from 
PG&E up slightly to $3.12/month for residential customers and $13.24 for commercial 
customers (See Appendices D and E). These estimates are largely consistent with exit 
fee estimates made by neighboring jurisdictions such as San Francisco. If none of 
EBCE reserves are used, the Brilliant 100 percentage amount above PG&E rates could 
be greater. 

As a result of the Resolution, customers receiving subsidies through the California 
Alternate Rates for Energy Program (CARE), Family Electric Rate Assistance (FERA), 
and Medical Baseline Allowance Programs will not be upgraded and will continue to 
receive their monthly discounts through PG&E under their current plan. This discount is 
already applied to the transmission and distribution charges on other customers’ 
electricity bills pursuant to state law.

A change in customer rate plans does not bind customers; customers retain the choice 
to opt back down. They may also opt out, at any time for a one-time fee of $5 for 
residential customers and $25 for commercial customers.

E. Cost and Environmental Impacts of Municipal Accounts at Renewable 100

Berkeley’s municipal accounts represent about 2% of city-wide electricity usage.30 The 
City’s accounts are currently enrolled in carbon-free energy through Brilliant 100. Short 

28 See EBCE PCIA Update. 
29 Fiscal Year 2019-2020 Second Quarter Financial Statements, February 19, 2020, https://ebce.org/wp-

content/uploads/Consent-Item-7-Fiscal-Year-2019-20-Second-Quarter-Financial-Statements.pdf. The 
EBCE Board is considering whether to set aside approximately $40.5 million towards its reserves, which 
could reduce available cash and cash equivalents to approximately $80 million. See Reserve Fund 
Allocations from 2018-19 Fiscal Year Net Revenues (Action Item), December 18, 2019, 
https://ebce.org/wp-content/uploads/Item-14-Reserve-Fund-Allocations-from-2018-19-Fiscal-Year-Net-
Revenues-Action-Item.pdf.

30 11,834,276 kWh in 2018. See Fosterra, 100% Renewable Default Option Study for EBCE Communities, 
February 2018, https://www.cityofberkeley.info/uploadedFiles/Planning_and_Development/Level_3_-
_Commissions/Commission_for_Planning/EC2018-2-
28_Item%205b_EBCE%20100%20GHG%20Opt%20In%20Study.docx.pdf.
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of directly building generation facilities with City resources, the most effective way for 
Berkeley to support carbon-free energy is to opt its municipal accounts to those sources 
poised for dramatic growth in the Bay Area and California: solar and wind. The City of 
Berkeley is well positioned to pay the 4% premium for Renewable 100, estimated at a 
cost of $100,04031 per year. 

Economic and environmental advantages to investing in exclusively renewable 
electricity through Renewable 100 include: 

 Renewable 100 represents an important investment in green energy; enrolling in 
this plan represents an important commitment to combatting climate change.

 The cost to the City is minimal. Other such cities, such as 1/3 of those in Los 
Angeles County and the cities of Dublin and Piedmont have opted their municipal 
accounts to the greenest plan. 

 The construction of new renewable energy provides an opportunity for significant 
new well-paid green jobs across California and potentially within Alameda 
County. Alameda County is well positioned for construction of new solar 
generation, but not hydroelectric. 

An investment in the renewable sector will help to stimulate critical research and 
investment in advanced battery technology that can even the playing field between 
variable renewables and natural gas, nuclear and hydroelectric.32

F. Alternatives Considered

Enrolling residential and commercial customers in Brilliant 100 represents the most 
reasonable, equitable and feasible step towards reducing GHG emissions. Renewable 
100 is currently on average $4.22 (4%) per month more expensive than PG&E for 
residential customers; this increase could rise to $6.53 over PG&E with exit fee 
increases. On the commercial side, Renewable 100 is estimated to cost $17.70 more 
per month for the average small business, and could increase to $26.75/month with 
increases in the exit fees. This would represent an undue burden and would not further 
reduce greenhouse gas emissions (although it would move generation away from 
hydro-electric). 

In addition, there is uncertainty about ongoing California Public Utility Commission 
regulatory proceedings to determine potential increases to exit fees. An unfavorable 
future CPUC decision could disproportionately impact rate hikes for those in the more 

31 EBCE staff provided cost estimate. 
32 Lauren Sommer, “Why 100 Percent Clean Energy in California is Gonna Be Tricky,” KQED, September 10, 

2018, https://www.kqed.org/science/1930972/why-100-percent-clean-energy-in-california-is-gonna-be-
tricky; See also, Emma Foehringer Merchant, “IRENA: Global Renewable Energy Prices Will Be 
Competitive with Fossil Fuels by 2020,” Green Tech Media, January 16, 2018, 
https://www.greentechmedia.com/articles/read/irena-renewable-energy-competitive-fossil-fuels-2020.
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expensive Renewable 100, especially inequitable for low-income residents. Opt downs 
and opt ups would also be more likely to increase.   

However, because the energy sector, including the renewable industry, is rapidly 
evolving, and as the EBCE Board may decide to modify rate structures, this item also 
calls for yearly Council review of the default plan with respect to power mix sustainability 
and cost in order to determine whether further adjustment of the default or another 
community-wide change in service plan is warranted. 

FINANCIAL IMPLICATIONS
Upgrading Berkeley municipal accounts to Renewable 100 is estimated to cost the City 
approximately $100,040 more annually.

In response to a referral adopted by City Council on January 21, 2020, staff is currently 
working to develop estimates regarding funding and capacity needed to increase 
community outreach and engagement related to climate action. These increased 
engagement presents an ideal opportunity to educate community members about East 
Bay Community Energy service plans as part of that effort.

ENVIRONMENTAL SUSTAINABILITY
Reducing carbon emissions at an emergency and equitable pace is a necessary step to 
meet the goals of the Climate Action Plan and the Berkeley Energy Commission’s Fossil 
Free Report.   

CONTACT PERSON
Councilmember Kate Harrison, Council District 4, 510-981-7140

ATTACHMENTS
1. Resolution
2. Appendix A: Current PG&E Rates
3. Appendix B: 2019-2020 CARE and FERA Income Eligibility
4. Appendix C: Default Enrollment Service for Jurisdictions Participating in EBCE
5. Appendix D: Residential Rate Scenarios
6. Appendix E: Commercial Rate Scenarios
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Appendix A: PG&E Rates (2020)
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Appendix B: 2019-2020 CARE and FERA Income Eligibility (February 2020)33

Average 
Monthly 
Bill ($)

Standard Residential Rate $89

Solar Residential Choice $92

Standard Commercial Rate $378
PG&E

Solar Commercial Choice $386

33 PG&E, CARE (California Alternate Rates for Energy), https://www.pge.com/en_US/residential/save-
energy-money/help-paying-your-bill/longer-term-assistance/care/care.page.
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Appendix C: Default Enrollment Service for EBCE Jurisdictions 

Jurisdiction Residential
Customers

Commercial 
Customers

Customers in 
FERA, and Medical

Baseline 
Allowance
Programs

Albany Brilliant 100 Brilliant 100 Brilliant 100

Hayward Brilliant 100 Brilliant 100 Bright Choice

Piedmont Renewable 100 Bright Choice Brilliant 100

All other jurisdictions, 
including Berkeley Bright Choice Bright Choice Bright Choice
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E-Mail: KHarrison@cityofberkeley.info

Appendix D:  Residential Price Scenarios

Current Average 
Monthly Bill

25% Increase in Exit 
Fees34

Brilliant 100 Premium 
(Mid-Point 3.5%)35

Average 
Monthly Bill 

($)

Average 
Monthly Cost 
Compared to 
Bright Choice 

($)

Average 
Monthly Bill 

($)

Increase 
Compared to 

PG&E ($)

Average 
Monthly Bill

($)

Marginal Monthly 
Increase over 

PG&E ($)

Bright 
Choice $88.58 - $91.31 - - -

Brilliant 
100 $89.21 $0.63 $91.94 $2.94 $92.33 $3.12

Renewable 
100 $92.80 $4.22 $95.53 $6.53 - -

PG&E $89.21 $0.42 - - - -

34 See CPUC Decisions 18-10-019 and 20-02-047. 
35 See PCIA Update, EBCE, February 19, 2020, https://ebce.org/wp-content/uploads/Item-10-PCIA-UPDATE-Informational-Item.pdf. pp. 3-

4.
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Appendix E: Commercial Price Scenarios

Current Average 
Monthly Bill

25% Increase in Exit 
Fees36

Brilliant 100 Premium 
(Mid-Point 3.5%)37

Average 
Monthly 
Bill ($)

Average 
Monthly Cost 
Compared to 
Bright Choice 

($)

Average 
Monthly 
Bill ($)

Increase 
Compared to 

PG&E ($)

Average 
Monthly Bill

($)

Marginal 
Monthly 

Increase over 
PG&E ($)

Bright 
Choice $375.79 - $387.06 - - -

Brilliant 
100 $378.42 $2.63 $389.69 $2.63 $391.66 $13.24

Renewable 
100 $393.49 $17.7 $404.75 $17.7 - -

PG&E $378.42 $2.63 - - - -

36 See CPUC Decisions 18-10-019 and 20-02-047.
37 See PCIA Update, EBCE, February 19, 2020, https://ebce.org/wp-content/uploads/Item-10-PCIA-UPDATE-Informational-Item.pdf. pp. 3-

4.
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RESOLUTION NO. ##,###-N.S.

ESTABLISHING EAST BAY COMMUNITY ENERGY’S BRILLIANT 100 AS DEFAULT 
ELECTRICITY SERVICE PLAN FOR RESIDENTIAL AND COMMERCIAL ACCOUNTS 

AND RENEWABLE 100 FOR MUNICIPAL ACCOUNTS

WHEREAS, Fossil fuel extraction and combustion is a primary cause of the present 
climate emergency that threatens the well-being of all living things; and

WHEREAS, according to scientists and engineers, transitioning society to less 
greenhouse gas (GHG) intensive forms of energy, namely cleaner electricity, is 
fundamental to decarbonization; and

WHEREAS, according to City data from 2016, Berkeley’s residential electricity sector 
accounts for 3% of city-wide emissions, the commercial electricity sector accounts for 7% 
of city-wide emissions, and another 27% and 60% of emissions are attributed respectively 
to natural gas appliances and fossil fuel-powered transportation that can be phased out 
through electrification fueled by 100% GHG-free electricity; and

WHEREAS, the City of Berkeley has committed to a policy of decarbonization, including 
through Measure G (Resolution No. 63,518-N.S.) in 2006, calling for the City to reduce 
greenhouse gas emissions by 33% below 2000 levels by 2020, and 80% by 2050, the 
2009 Berkeley Climate Action Plan (Resolution No. 64,480-N.S.), the Berkeley Climate 
Emergency Declaration (Resolution No. 68,486-N.S.), and the Fossil Free Referral; and 

WHEREAS, Berkeley's Climate Action Plan identifies Community Choice Aggregation 
(CCA) agencies such as East Bay Community Energy (EBCE), which procure cleaner 
electric power from low-carbon sources on behalf of electricity customers, as a key 
strategy to meet local clean energy goals and greenhouse gas reduction targets; and

WHEREAS, on November 1, 2016, the City of Berkeley City Council adopted Resolution 
No. 67,730-N.S. authorizing Berkeley’s participation in Alameda County’s Community 
Choice Aggregation program known as East Bay Community Energy (EBCE) and 
subsequently appointed representatives to its Board of Directors; and

WHEREAS, on February 7, 2018, the EBCE Board of Directors established a default 85% 
carbon free default service plan known as Bright Choice for the City of Berkeley and other 
participating jurisdictions; and

WHEREAS, on April 24, 2018, the City Council adopted Resolution No. 68,404-N.S., 
selecting the Brilliant 100 (100% GHG-free) electric service plan for all municipal 
accounts; and

WHEREAS, Cities have the authority to designate greenhouse gas-free default electric 
service plans as the default plan for eligible residential and commercial customers and 
the City Councils of other EBCE participating jurisdictions such as Albany, Piedmont and 
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Hayward selected default service plans featuring 100% GHG-free electricity for their 
customers; and 

WHEREAS, EBCE’s Brilliant 100 service plan costs the same as the standard Pacific Gas 
& Electric rate and features 100% GHG-free electricity; and

WHEREAS, given the present climate emergency and the fact that the City of Berkeley 
is behind its Climate Action Plan targets, establishing a new default for residential and 
commercial customers while retaining protections for price sensitive groups to cost-
effective GHG-free default electric services will likely yield substantially more GHG 
savings than the best marketing campaign aimed at encouraging customers to opt-up 
individually; and

WHEREAS, it is in the public interest to position city-wide residential and commercial 
customers to take advantage of electricity service with the lowest emissions factor, best 
environmental profile and least cost by replacing Bright Choice with Brilliant 100 as the 
default service plan; and

WHEREAS, as a result of the new default, customers receiving subsidies through the 
California Alternate Rates for Energy Program, Family Electric Rate Assistance, and 
Medical Baseline Allowance Programs will continue to receive their monthly discounts 
through the PG&E portion of their bill; and

WHEREAS, residential and commercial customers may opt out of Brilliant 100 default at 
any time; and 

WHEREAS, because the energy sector, including the renewable industry, is rapidly 
evolving and the EBCE Board may decide to modify rate structures, it is prudent for the 
Berkeley City Council to reassess the default rate at regular intervals; and 

WHEREAS, EBCE’s Renewable 100 service plan is priced at a 4% premium to the 
standard Pacific Gas & Electric rate and features 100% GHG-free and 100% renewable 
electricity; and 

WHEREAS, while Berkeley’s municipal sector electricity is already 100% carbon-free, it 
is in the public interest to upgrade municipal accounts from Brilliant 100 to Renewable 
100 in recognition of the importance of supporting California’s expanding solar and wind 
energy sector, which has the potential to overtime offset electricity generated from natural 
gas and nuclear, for a relatively small premium.

NOW THEREFORE, BE IT RESOLVED by the Council of the City of Berkeley that it 
hereby selects Brilliant 100 as the default electricity product, effective October 1, 2020 for 
residential customers and January 1, 2021 for commercial customers, and establishes 
yearly Council review of the default plan in order to determine whether further adjustment 
of the residential and commercial defaults are appropriate.
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BE IT FURTHER RESOLVED that the City Council authorizes and directs the City 
Manager to select Renewable 100 as the electricity product for the City of Berkeley’s 
municipal accounts.
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Upcoming Worksessions – start time is 6:00 p.m. unless otherwise noted 

Scheduled Dates  

May 5 
1. Budget Update 
2.  

June 23 
1. Climate Action Plan/Resiliency Update 
2.  

July 21 
1. Crime Report 
2.  

Sept. 29 
1. Digital Strategic Plan/FUND$ Replacement/Website Update 
2. Update: Zero Waste Priorities 

Oct. 20 
1. Update: Berkeley’s 2020 Vision 
2. BMASP/Berkeley Pier-WETA Ferry 

         

 

 

Unscheduled Workshops 
1.  Cannabis Health Considerations 
2.  Vision 2050 
3.  Ohlone History and Culture (special meeting) 
4.  Presentation from StopWaste on SB 1383 
 

Unscheduled Presentations (City Manager) 

1. Systems Realignment 
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 City Council Referrals to the Agenda Committee and Unfinished Business for 
Scheduling 

1. 68. Revisions to Ordinance No. 7,521--N.S. in the Berkeley Municipal Code to increase 
compliance with the city’s short-term rental ordinance (Referred from the July 24, 2018 agenda.  
Agenda Committee to revisit in April 2019.) March 18, 2019 Action: Item to be agendized at future 
Agenda and Rules Committee Meeting pending scheduling confirmation from City Manager. 
From: Councilmember Worthington 
Recommendation: Refer the City Manager to look into adopting revisions to Ordinance No. 7,521--N.S 
by modeling after the Home-Sharing Ordinance of the City of Santa Monica and the Residential Unit 
Conversion Ordinance of the City of San Francisco in order to increase compliance with city regulations 
on short-term rentals of unlicensed properties. 
Financial Implications: Minimal 
Contact: Kriss Worthington, Councilmember, District 7, 981-7170 

2. 36. Referral Response: Issue a Request for Information to Explore Grant Writing Services from 
Specialized Municipal Grant-Writing Firms, and Report Back to Council (Referred from the October 
15, 2019 agenda) 
From: City Manager 
Contact: Henry Oyekanmi, Finance, 981-7300 
Note: Will be considered in FY 2021 Budget Process 

3. 47. Amending Chapter 19.32 of the Berkeley Municipal Code to Require Kitchen Exhaust Hood 
Ventilation in Residential and Condominium Units Prior to Execution of a Contract for Sale or 
Close of Escrow (Reviewed by Facilities, Infrastructure, Transportation, Environment, and 
Sustainability Committee) (Referred from the January 21, 2020 agenda) 
From: Councilmember Harrison 
Recommendation:  
1. Adopt an ordinance amending Berkeley Municipal Code (BMC) 19.32 to require kitchen exhaust 
ventilation in residential and condominium units prior to execution of a contract for sale or close of 
escrow. 
2. Refer to the City Manager to develop a process for informing owners and tenants of the proper use of 
exhaust hoods.  
Financial Implications: See report 
Contact: Kate Harrison, Councilmember, District 4, (510) 981-7140 
Note: Referred to Agenda & Rules for future scheduling. 

4. 33. Proposed Navigable Cities Framework for Ensuring Access and Freedom-of-Movement for 
People with Disabilities in Berkeley (Referred from the March 10, 2020 agenda) 
From: Commission on Disability 
Contact: Dominika Bednarska, Commission Secretary, (510) 981-6300 
Note: Referred for scheduling of a presentation by the Commission 
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Address
Board/

Commission

Appeal Period 

Ends 

 Determination 

on Appeal 

Submitted

Public

Hearing

NOD – Notices of Decision

Public Hearings Scheduled
1533 Beverly Pl (single-family dwelling) ZAB 6/2/2020

0 Euclid Ave - Berryman Reservoir (denial of 4G telecom facility) ZAB TBD

Remanded to ZAB or LPC
1155-73 Hearst Ave (develop two parcels) ZAB

90-Day Deadline: May 19, 2019

Notes

4/2/2020

CITY CLERK DEPARTMENT
WORKING CALENDAR FOR SCHEDULING LAND USE MATTERS

BEFORE THE CITY COUNCIL
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I. DUTIES 

A. Duties of Mayor 

The Mayor shall preside at the meetings of the Council and shall preserve strict order 
and decorum at all regular and special meetings of the Council.  The Mayor shall 
state every question coming before the Council, announce the decision of the Council 
on all subjects, and decide all questions of order, subject, however, to an appeal to 
the Council, in which event a majority vote of the Council shall govern and 
conclusively determine such question of order.  In the Mayor’s absence, the Vice 
President of the Council (hereafter referred to as the Vice-Mayor) shall preside. 

B. Duties of Councilmembers 

Promptly at the hour set by law on the date of each regular meeting, the members of 
the Council shall take their regular stations in the Council Chambers and the business 
of the Council shall be taken up for consideration and disposition. 

C. Motions to be Stated by Chair 

When a motion is made, it may be stated by the Chair or the City Clerk before debate. 

D. Decorum by Councilmembers 

While the Council is in session, the City Council will practice civility and decorum in 
their discussions and debate. Councilmembers will value each other’s time and will 
preserve order and decorum. A member shall neither, by conversation or otherwise, 
delay or interrupt the proceedings of the Council, use personal, impertinent or 
slanderous remarks, nor disturb any other member while that member is speaking or 
refuse to obey the orders of the presiding officer or the Council, except as otherwise 
provided herein. 

All Councilmembers have the opportunity to speak and agree to disagree but no 
Councilmember shall speak twice on any given subject unless all other 
Councilmembers have been given the opportunity to speak.  The Presiding Officer 
may set a limit on the speaking time allotted to Councilmembers during Council 
discussion. 

The presiding officer has the affirmative duty to maintain order. The City Council will 
honor the role of the presiding officer in maintaining order. If a Councilmember 
believes the presiding officer is not maintaining order, the Councilmember may move 
that the Vice-Mayor, or another Councilmember if the Vice-Mayor is acting as the 
presiding officer at the time, enforce the rules of decorum and otherwise maintain 
order. If that motion receives a second and is approved by a majority of the Council, 
the Vice-Mayor, or other designated Councilmember, shall enforce the rules of 
decorum and maintain order. 

E. Voting Disqualification 

No member of the Council who is disqualified shall vote upon the matter on which the 
member is disqualified.  Any member shall openly state or have the presiding officer 
announce the fact and nature of such disqualification in open meeting, and shall not 
be subject to further inquiry.  Where no clearly disqualifying conflict of interest 
appears, the matter of disqualification may, at the request of the member affected, be 
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decided by the other members of the Council, by motion, and such decision shall 
determine such member's right and obligation to vote.  A member who is disqualified 
by conflict of interest in any matter shall not remain in the Chamber during the debate 
and vote on such matter, but shall request and be given the presiding officer's 
permission to recuse themselves.  Any member having a "remote interest" in any 
matter as provided in Government Code shall divulge the same before voting. 

F. Requests for Technical Assistance and/or Reports 

A majority vote of the Council shall be required to direct staff to provide technical 
assistance, develop a report, initiate staff research, or respond to requests for 
information or service generated by an individual council member. 
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II. MEETINGS 

A.  Call to Order - Presiding Officer 

The Mayor, or in the Mayor's absence, the Vice Mayor, shall take the chair precisely 
at the hour appointed by the meeting and shall immediately call the Council to order.  
Upon the arrival of the Mayor, the Vice Mayor shall immediately relinquish the chair.  
In the absence of the two officers specified in this section, the Councilmember present 
with the longest period of Council service shall preside. 

B.  Roll Call 

Before the Council shall proceed with the business of the Council, the City Clerk shall 
call the roll of the members and the names of those present shall be entered in the 
minutes.  The later arrival of any absentee shall also be entered in the minutes. 

C.  Quorum Call 

During the course of the meeting, should the Chair note a Council quorum is lacking, 
the Chair shall call this fact to the attention of the City Clerk.  The City Clerk shall 
issue a quorum call.  If a quorum has not been restored within two minutes of a 
quorum call, the meeting shall be deemed automatically adjourned. 

D.  Council Meeting Conduct of Business 

The agenda for the regular business meetings shall include the following: Ceremonial 
Items (including comments from the City Auditor if requested); Comments from the 
City Manager; Comments from the Public; Consent Calendar; Action Calendar 
(Appeals, Public Hearings, Continued Business, Old Business, New Business);  
Information Reports; and Communication from the Public.  Presentations and 
workshops may be included as part of the Action Calendar.  The Chair will determine 
the order in which the item(s) will be heard with the consent of Council. 

Upon request by the Mayor or any Councilmember, any item may be moved from the 
Consent Calendar or Information Calendar to the Action Calendar.  Unless there is 
an objection by the Mayor or any Councilmember, the Council may also move an item 
from the Action Calendar to the Consent Calendar.   

A public hearing that is not expected to be lengthy may be placed on the agenda for 
a regular business meeting.  When a public hearing is expected to be contentious 
and lengthy and/or the Council’s regular meeting schedule is heavily booked, the 
Agenda & Rules Committee, in conjunction with the staff, will schedule a special 
meeting exclusively for the public hearing.  No other matters shall be placed on the 
agenda for the special meeting.  All public comment will be considered as part of the 
public hearing and no separate time will be set aside for public comment not related 
to the public hearing at this meeting. 

Except at meetings at which the budget is to be adopted, no public hearing may 
commence later than 10:00 p.m. unless there is a legal necessity to hold the hearing 
or make a decision at that meeting or the City Council determines by a two-thirds vote 
that there is a fiscal necessity to hold the hearing.  
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E. Adjournment 

1. No Council meeting shall continue past 11:00 p.m. unless a two-thirds majority of 
the Council votes to extend the meeting to discuss specified items; and any motion 
to extend the meeting beyond 11:00 p.m. shall include a list of specific agenda 
items to be covered and shall specify in which order these items shall be handled. 

2. Any items not completed at a regularly scheduled Council meeting may be 
continued to an Adjourned Regular Meeting by a two-thirds majority vote of the 
Council. 

F.  Unfinished Business 

Any items not completed by formal action of the Council, and any items not postponed 
to a date certain, shall be considered Unfinished Business.  All Unfinished Business 
shall be referred to the Agenda & Rules Committee for scheduling for a Council 
meeting that occurs within 60 days from the date the item last appeared on a Council 
agenda. The 60 day period is tolled during a Council recess. 
 

G. City Council Schedule and Recess Periods 

Pursuant to the Open Government Ordinance, the City Council shall hold a minimum 
of twenty-four (24) meetings, or the amount needed to conduct City business in a 
timely manner, whichever is greater, each calendar year. 

Regular meetings of the City Council shall be held generally two to three Tuesdays 
of each month except during recess periods; the schedule to be established annually 
by Council resolution taking into consideration holidays and election dates. 

Regular City Council meetings shall begin no later than 6:00 p.m.  

A recess period is defined as a period of time longer than 21 days without a regular  
meeting of the Council. 

When a recess period occurs, the City Manager is authorized to take such ministerial 
actions for matters of operational urgency as would normally be taken by the City 
Council during the period of recess except for those duties specifically reserved to 
the Council by the Charter, and including such emergency actions as are necessary 
for the immediate preservation of the public peace, health or safety; the authority to 
extend throughout the period of time established by the City Council for the period of 
recess. 

The City Manager shall have the aforementioned authority beginning the day after 
the Agenda & Rules Committee meeting for the last regular meeting before a Council 
recess and this authority shall extend up to the date of the Agenda & Rules 
Committee meeting for the first regular meeting after the Council recess. 

The City Manager shall make a full and complete report to the City Council at its first 
regularly scheduled meeting following the period of recess of actions taken by the 
City Manager pursuant to this section, at which time the City Council may make such 
findings as may be required and confirm said actions of the City Manager. 
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H. Pledge of Allegiance to the Flag 

At the first meeting of each year following the August recess and at any subsequent 
meeting if specifically requested before the meeting by any member of the Council in 
order to commemorate an occasion of national significance, the first item on the 
Ceremonial Calendar will be the Pledge of Allegiance. 
 

I. Ad Hoc Subcommittees 

From time to time the Council or the Mayor may appoint several of its members but 
fewer than the existing quorum of the present body to serve as an ad hoc 
subcommittee. Only Councilmembers may be members of the ad hoc subcommittee; 
however, the subcommittee shall seek input and advice from residents, related 
commissions, and other groups, as appropriate to the charge or responsibilities of 
such subcommittee. Ad hoc subcommittees must be reviewed annually by the 
Council to determine if the subcommittee is to continue.   
 
Upon creation of an ad hoc subcommittee, the Council shall allow it to operate with 
the following parameters: 
 

1. A specific charge or outline of responsibilities shall be established 
by the Council.  

2. A target date must be established for a report back to the Council.  
3. Maximum life of the subcommittee shall be one year, with annual 

review and possible extension by the Council.  
 
Subcommittees shall conduct their meetings in locations that are open to the public 
and meet accessibility requirements under the Americans with Disabilities Act. 
Meetings may be held at privately owned facilities provided that the location is open 
to all that wish to attend and that there is no requirement for purchase to attend. 
Agendas for subcommittee meetings must be posted in the same manner as the 
agendas for regular Council meetings except that subcommittee agendas may be 
posted with 24-hour notice.  The public will be permitted to comment on agenda items 
but public comments may be limited to one minute if deemed necessary by the 
Committee Chair.  Agendas and minutes of the meetings must be maintained and 
made available upon request.   
 
Ad hoc subcommittees will be staffed by City Council legistive staff.  As part of the ad 
hoc subcommittee process, City staff will undertake a high-level, preliminary analysis 
of potential legal issues, costs, timelines, and staffing demands associated with the 
item(s) under consideration.  Staff analysis at ad hoc subcommittees is limited to the 
points above as the recommendation, program, or project has not yet been approved 
to proceed by the full Council. 
 
Subcommittees must be comprised of at least two members. If only two members are 
appointed, then both must be present in order for the subcommittee meeting to be 
held. In other words, the quorum for a two-member subcommittee is always two.   
 
Ad hoc subcommittees may convene a closed session meeting pursuant to the 
conditions and regulations imposed by the Brown Act.
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III. AGENDA 

A. Declaration of Policy 

No ordinance, resolution, or item of business shall be introduced, discussed or acted 
upon before the Council at its meeting without prior thereto its having been published 
on the agenda of the meeting and posted in accordance with Section III.D.2.  
Exceptions to this rule are limited to circumstances listed in Section III.D.4.b and 
items continued from a previous meeting and published on a revised agenda. 

B. Definitions 

For purposes of this section, the terms listed herein shall be defined as follows: 

1. "Agenda Item" means an item placed on the agenda (on either the Consent 
Calendar or as a Report For Action) for a vote of the Council by the Mayor or any 
Councilmember, the City Manager, the Auditor, or any 
board/commission/committee created by the City Council, or any Report For 
Information which may be acted upon if the Mayor or a Councilmember so 
requests.  For purposes of this section, appeals shall be considered action items.  
All information from the City Manager concerning any item to be acted upon by the 
Council shall be submitted as a report on the agenda and not as an off-agenda 
memorandum and shall be available for public review, except to the extent such 
report is privileged and thus confidential such as an attorney client communication 
concerning a litigation matter.  Council agenda items are limited to a maximum of 
four Authors and Co-Sponsors, in any combination that includes at least one 
Author.   

Authors must be listed in the original item as submitted by the Primary Author. Co-
Sponsors may only be added in the following manner: 

 In the original item as submitted by the Primary Author 

 In a revised item submitted by the Primary Author at the Agenda & Rules 
Committee 

 By verbal request of the Primary Author at the Agenda & Rules Committee 

 In a revised item submitted by the Primary Author in Supplemental Reports 
and Communications Packet #1 or #2 

 By verbal or written request of the Mayor or any Councilmember at the Policy 
Committee meeting or meeting of the full Council at which the item is 
considered 

 
2. Agenda items shall contain all relevant documentation, including the information 

listed below:   

a) A descriptive title that adequately informs the public of the subject matter and 
general nature of the item or report; 

b) Whether the matter is to be presented on the Consent Calendar or the Action 
Calendar or as a Report for Information; 

59



III. AGENDA 

10 Council Rules of Procedure and Order 
Adopted February 4, 2020 

City of Berkeley 

c) Recommendation of the report’s Primary Author that describes the action to 
be taken on the item, if applicable; 

d) Fiscal impacts of the recommendation; 

e) A description of the current situation and its effects; 

f) Background information as needed; 

g) Rationale for recommendation; 

h) Alternative actions considered; 

i) For awards of contracts; the abstract of bids and the Affirmative Action 
Program of the low bidder in those cases where such is required (these 
provisions shall not apply to Mayor and Council items);  

j) Person or persons to contact for further information, with telephone number;   

k) Additional information and analysis as required.  It is recommended that 
reports include the points of analysis in Appendix B - Guidelines for 
Developing and Writing Council Agenda Items. 

3. “Author” means the Mayor or other Councilmembers who actually authored an 
item by contributing to the ideas, research, writing or other material elements. 

4. “Primary Author” means the Mayor or Councilmember listed first on the item. The 
Primary Author is the sole contact for the City Manager with respect to the item.  
Communication with other Authors and Co-Sponsors, if any, is the responsibility 
of the Primary Author. 

5. “Co-Sponsor" means the Mayor or other Councilmembers who wish to indicate 
their strong support for the item, but are not Authors, and are designated by the 
Primary Author to be co-sponsors of the council agenda item. 

6. "Agenda" means the compilation of the descriptive titles of agenda items 
submitted to the City Clerk, arranged in the sequence established in Section III.E 
hereof. 

7. "Packet" means the agenda plus all its corresponding agenda items.  

8. "Emergency Matter" arises when prompt action is necessary due to the disruption 
or threatened disruption of public facilities and a majority of the Council 
determines that: 

a) A work stoppage or other activity which severely impairs public health, 
safety, or both; 

b) A crippling disaster, which severely impairs public health, safety or both.  
Notice of the Council's proposed consideration of any such emergency 
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matter shall be given in the manner required by law for such an emergency 
pursuant to Government Code Section 54956.5. 

9. “Continued Business” Items carried over from a prior agenda of a meeting 
occurring less than 11 days earlier. 

10. "Old Business" Items carried over from a prior agenda of a meeting occurring 
more than 11 days earlier. 

C. Procedure for Bringing Matters Before City Council 

1. Persons Who Can Place Matters on the Agenda. 
Matters may be placed on the agenda by the Mayor or any Councilmember, the 
City Manager, the Auditor, or any board/commission/committee created by the 
City Council. All items are subject to review, referral, and scheduling by the 
Agenda & Rules Committee pursuant to the rules and limitations contained herein. 
The Agenda & Rules Committee shall be a standing committee of the City Council.   

The Agenda & Rules Committee shall meet 15 days prior to each City Council 
meeting and shall approve the agenda of that City Council meeting.  Pursuant to 
BMC Section 1.04.080, if the 15th day prior to the Council meeting falls on a 
holiday, the Committee will meet the next business day. The Agenda & Rules 
Committee packet, including a draft agenda and Councilmember, Auditor, and 
Commission reports shall be distributed by 5:00 p.m. four days before the Agenda 
& Rules Committee meeting. 

The Agenda & Rules Committee shall have the powers set forth below. 

a) Items Authored by the Mayor, a Councilmember, or the Auditor.   

As to items authored by the Mayor, a Councilmember, or the Auditor, the 

Agenda & Rules Committee shall review the item and may take the 

following actions: 

i. Refer the item to a commission for further analysis (Primary Author may 
decline and request Policy Committee assignment). 

ii. Refer the item to the City Manager for further analysis (Primary Author 
may decline and request Policy Committee assignment). 

iii. Refer the item back to the Primary Author for adherence to required 
form or for additional analysis as required in Section III.B.2 (Primary 
Author may decline and request Policy Committee assignment). 
 

iv. Refer the item to a Policy Committee. 

v. Schedule the item for the agenda under consideration or one of the next 
three full Council agendas. 
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For referrals under Chapter III.C.1.a.i, ii, or iii, the Primary Author must 
inform the City Clerk within 24 hours of the adjournment of the Agenda & 
Rules Committee meeting whether they prefer to:  

1) re-submit the item for a future meeting with modifications as 

suggested by the Agenda & Rules Committee; or 

2) pull the item completely; or 

3) re-submit the item with revisions as requested by the Agenda & 

Rules Committee within 24 hours of the adjournment of the Agenda 

& Rules Committee meeting for the Council agenda under 

consideration; or  

4) accept the referral of the Agenda & Rules Committee in sub 

paragraphs III.C.1.a. i, ii, or iii, or request Policy Committee 

assignment.  

If the Primary Author requests a Policy Committee assignment, the item 

will appear on the next draft agenda presented to the Agenda & Rules 

Committee for assignment. 

In the event that the City Clerk does not receive guidance from the Primary 
Author of the referred item within 24 hours of the Agenda & Rules 
Committee’s adjournment, the item will appear on the next draft agenda for 
consideration by the Agenda & Rules Committee.  

Items held for a future meeting to allow for modifications will be placed on 
the next available Council meeting agenda at the time that the revised 
version is submitted to the City Clerk.  

b) Items Authored by the City Manager.  The Agenda & Rules Committee 
shall review agenda descriptions of items authored by the City Manager.  
The Committee can recommend that the matter be referred to a 
commission or back to the City Manager for adherence to required form, 
additional analysis as required in Section III.B.2, or suggest other 
appropriate action including scheduling the matter for a later meeting to 
allow for appropriate revisions. 

If the City Manager determines that the matter should proceed 
notwithstanding the Agenda & Rules Committee’s action, it will be placed 
on the agenda as directed by the Manager. All City Manager items placed 
on the Council agenda against the recommendation of the Agenda & Rules 
Committee will automatically be placed on the Action Calendar.  
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c) Items Authored by Boards and Commissions.  Council items submitted 
by boards and commissions are subject to City Manager review and must 
follow procedures and timelines for submittal of reports as described in the 
Commissioners’ Manual. The content of commission items is not subject to 
review by the Agenda & Rules Committee unless referred for policy review 
to the Agenda & Rules Committee. 

i) For a commission item that does not require a companion report from 
the City Manager, the Agenda & Rules Committee may act on an 
agendized commission report in the following manner:  

1. Move a commission report from the Consent Calendar to the 
Action Calendar or from the Action Calendar to the Consent 
Calendar. 

2. Re-schedule the commission report to appear on one of the next 
three regular Council meeting agendas that occur after the 
regular meeting under consideration.  Commission reports 
submitted in response to a Council referral shall receive higher 
priority for scheduling. 

3. Refer the item to a Policy Committee for review. 

4. Allow the item to proceed as submitted. 

ii) For any commission report that requires a companion report, the 
Agenda & Rules Committee may schedule the item on a Council 
agenda.  The Committee must schedule the commission item for a 
meeting occurring not sooner than 60 days and not later than 120 days 
from the date of the meeting under consideration by the Agenda & 
Rules Committee.  A commission report submitted with a complete 
companion report may be scheduled pursuant to subparagraph c.i. 
above. 

d) The Agenda & Rules Committee shall have the authority to re-order the 
items on the Action Calendar regardless of the default sequence 
prescribed in Chapter III, Section E. 

2. Scheduling Public Hearings Mandated by State, Federal, or Local Statute. 
The City Clerk may schedule a public hearing at an available time and date in 
those cases where State, Federal or local statute mandates the City Council hold 
a public hearing. 

3. Submission of Agenda Items. 
a) City Manager Items.  Except for Continued Business and Old Business, 

as a condition to placing an item on the agenda, agenda items from 
departments, including agenda items from commissions, shall be furnished 
to the City Clerk at a time established by the City Manager. 
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b) Council and Auditor Items.  The deadline for reports submitted by the 
Auditor, Mayor and City Council is 5:00 p.m. on Monday, 22 days before 
each Council meeting.  

c) Time Critical Items.  A Time Critical item is defined as a matter that is 
considered urgent by the sponsor and that has a deadline for action that is 
prior to the next meeting of the Council and for which a report prepared by 
the City Manager, Auditor, Mayor or Councilmember is received by the City 
Clerk after established deadlines and is not included on the Agenda & 
Rules Committee’s published agenda. 

The Primary Author of the report shall bring any reports submitted as Time 
Critical to the meeting of the Agenda & Rules Committee.  Time Critical 
items must be accompanied by complete reports and statements of 
financial implications.  If the Agenda & Rules Committee finds the matter 
to meet the definition of Time Critical, the Agenda & Rules Committee may 
place the matter on the Agenda on either the Consent or Action Calendar. 

d) The City Clerk may not accept any agenda item after the adjournment of 
the Agenda & Rules Committee meeting, except for items carried over by 
the City Council from a prior City Council meeting occurring less than 11 
days earlier, which may include supplemental or revised reports, and 
reports concerning actions taken by boards and commissions that are 
required by law or ordinance to be presented to the Council within a 
deadline that does not permit compliance with the agenda timelines in BMC 
Chapter 2.06 or these rules. 

4. Submission of Supplemental and Revised Agenda Material. 
Berkeley Municipal Code Section 2.06.070 allows for the submission of 
supplemental and revised agenda material.  Supplemental and revised material 
cannot be substantially new or only tangentially related to an agenda item.  
Supplemental material must be specifically related to the item in the Agenda 
Packet.  Revised material should be presented as revised versions of the report 
or item printed in the Agenda Packet.  Supplemental and revised material may be 
submitted for consideration as follows: 

a) Supplemental and revised agenda material shall be submitted to the City 
Clerk no later than 5:00 p.m. seven calendar days prior to the City Council 
meeting at which it is to be considered.  Supplemental and revised items 
that are received by the deadline shall be distributed to Council in a 
supplemental reports packet and posted to the City’s website no later than 
5:00 p.m. five calendar days prior to the meeting.  Copies of the 
supplemental packet shall also be made available in the office of the City 
Clerk and in the main branch of the Berkeley Public Library. Such material 
may be considered by the Council without the need for a determination that 
the good of the City clearly outweighs the lack of time for citizen review or 
City Councilmember evaluation. 
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b) Supplemental and revised agenda material submitted to the City Clerk after 
5:00 p.m. seven days before the meeting and no later than 12:00 p.m. one  
day prior to the City Council meeting at which it is to be considered shall 
be distributed to Council in a supplemental reports packet and posted to 
the City’s website no later than 5:00 p.m. one day prior to the meeting.  
Copies of the supplemental packet shall also be made available in the 
office of the City Clerk and in the main branch of the Berkeley Public 
Library. Such material may be considered by the Council without the need 
for a determination that the good of the City clearly outweighs the lack of 
time for citizen review or City Council evaluation. 

c) After 12:00 p.m. one calendar day prior to the meeting, supplemental or 
revised reports may be submitted for consideration by delivering a 
minimum of 42 copies of the supplemental/revised material to the City Clerk 
for distribution at the meeting.  Each copy must be accompanied by a 
completed supplemental/revised material cover page, using the form 
provided by the City Clerk.  Revised reports must reflect a comparison with 
the original item using track changes formatting.  The material may be 
considered only if the City Council, by a two-thirds roll call vote, makes a 
factual determination that the good of the City clearly outweighs the lack of 
time for citizen review or City Councilmember evaluation of the material.  
Supplemental and revised material must be distributed and a factual 
determination made prior to the commencement of public comment on the 
agenda item in order for the material to be considered. 

5. Scheduling a Presentation. 
Presentations from staff are either submitted as an Agenda Item or are requested 
by the City Manager.  Presentations from outside agencies and the public are 
coordinated with the Mayor's Office.  The Agenda & Rules Committee may adjust 
the schedule of presentations as needed to best manage the Council Agenda.  
The Agenda & Rules Committee may request a presentation by staff in 
consultation with the City Manager. 

D. Packet Preparation and Posting 

1. Preparation of the Packet. 
Not later than the thirteenth day prior to said meeting, the City Clerk shall prepare 
the packet, which shall include the agenda plus all its corresponding agenda 
items.  No item shall be considered if not included in the packet, except as 
provided for in Section III.C.4 and Section III.D.4.   

2. Distribution and Posting of Agenda. 
a) The City Clerk shall post each agenda of the City Council regular meeting 

no later than 11 days prior to the meeting and shall post each agenda of a 
special meeting at least 24 hours in advance of the meeting in the official 
bulletin board.  The City Clerk shall maintain an affidavit indicating the 
location, date and time of posting each agenda. 

b) The City Clerk shall also post agendas and annotated agendas of all City 
Council meetings and notices of public hearings on the City's website. 
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c) No later than 11 days prior to a regular meeting, copies of the agenda shall 
be mailed by the City Clerk to any resident of the City of Berkeley who so 
requests in writing.  Copies shall also be available free of charge in the City 
Clerk Department. 

3. Distribution of the Agenda Packet. 
The Agenda Packet shall consist of the Agenda and all supporting documents for 
agenda items.  No later than 11 days prior to a regular meeting, the City Clerk 
shall: 

a) distribute the Agenda Packet to each member of the City Council; 

b) post the Agenda Packet to the City’s website; 

c) place copies of the Agenda Packet in viewing binders in the office of the 
City Clerk and in the main branch of the Berkeley Public Library; and 

d) make the Agenda Packet available to members of the press. 

4. Failure to Meet Deadlines. 
a) The City Clerk shall not accept any agenda item or revised agenda item 

after the deadlines established. 

b) Matters not included on the published agenda may be discussed and acted 
upon as otherwise authorized by State law or providing the Council finds 
one of the following conditions is met: 

 A majority of the Council determines that the subject meets the 
criteria of "Emergency" as defined in Section III.B.8. 

 Two thirds of the Council determines that there is a need to take 
immediate action and that the need for action came to the attention 
of the City subsequent to the posting of the agenda as required by 
law. 

c) Matters listed on the printed agenda but for which supporting materials are 
not received by the City Council on the eleventh day prior to said meeting 
as part of the agenda packet, shall not be discussed or acted upon.   

E. Agenda Sequence and Order of Business 

The Council agenda for a regular business meeting is to be arranged in the following 
order:  

1. Preliminary Matters:  (Ceremonial, Comments from the City Manager, Comments 
from the City Auditor, Non-Agenda Public Comment) 

2. Consent Calendar 

3. Action Calendar 

a) Appeals 

b) Public Hearings 
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c) Continued Business 

d) Old Business 

e) New Business 

4. Information Reports 

5. Non-Agenda Public Comment 

6. Adjournment 

7. Communications 

Action items may be reordered at the discretion of the Chair with the consent of 
Council. 

The Agenda & Rules Committee shall have the authority to re-order the items on the 
Action Calendar regardless of the default sequence prescribed in this section. 

F. Closed Session Documents 

This section establishes a policy for the distribution of, and access to, confidential 
closed session documents by the Mayor and members of the City Council. 
 
1. Confidential closed session materials shall be kept in binders numbered from one 

to nine and assigned to the Mayor (#9) and each Councilmember (#1 to #8 by 

district).  The binders will contain confidential closed session materials related to 

Labor Negotiations, Litigation, and Real Estate matters. 

 
2. The binders will be maintained by City staff and retained in the Office of the City 

Attorney in a secure manner. City staff will bring the binders to each closed 

session for their use by the Mayor and Councilmembers. At other times, the 

binders will be available to the Mayor and Councilmembers during regular 

business hours for review in the City Attorney’s Office.  The binders may not be 

removed from the City Attorney’s Office or the location of any closed session 

meeting by the Mayor or Councilmembers.  City staff will collect the binders  at 

the end of each closed session meeting and return them to the City Attorney’s 

Office.   

 
3. Removal of confidential materials from a binder is prohibited. 

 
4. Duplication of the contents of a binder by any means is prohibited. 

 
5. Confidential materials shall be retained in the binders for at least two years.   

 
6. This policy does not prohibit the distribution of materials by staff to the Mayor and 

Councilmembers in advance of a closed session or otherwise as needed, but such 

materials shall also be included in the binders unless it is impracticable to do so. 
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G.   Regulations Governing City Council Policy Committees 

1. Legislative Item Process 

All agenda items begin with submission to the Agenda & Rules Committee.  

 

Full Council Track 

Items under this category are exempt from Agenda & Rules Committee discretion to 

refer them to a Policy Committee. Items in this category may be submitted for the 

agenda of any scheduled regular meeting pursuant to established deadlines (same 

as existing deadlines). Types of Full Council Track items are listed below. 

 

a. Items submitted by the City Manager and City Auditor  

b. Items submitted by Boards and Commissions 

c. Resolutions on Legislation and Electoral Issues relating to Outside 

Agencies/Jurisdictions 

d. Position Letters and/or Resolutions of Support/Opposition   

e. Donations from the Mayor and Councilmember District Office Budgets 

f. Referrals to the Budget Process 

g. Proclamations 

h. Sponsorship of Events 

i. Information Reports 

j. Presentations from Outside Agencies and Organizations 

k. Ceremonial Items 

l. Committee and Regional Body Appointments 

 

The Agenda & Rules Committee has discretion to determine if an item submitted by 

the Mayor or a Councilmember falls under a Full Council Track exception or if it will 

be processed as a Policy Committee Track item.   

 

Policy Committee Track 

Items submitted by the Mayor or Councilmembers with moderate to significant 

administrative, operational, budgetary, resource, or programmatic impacts will go first 

to the Agenda & Rules Committee on a draft City Council agenda.   

 

The Agenda & Rules Committee must refer an item to a Policy Committee at the first 

meeting that the item appears before the Agenda & Rules Committee. The Agenda 

& Rules Committee may only assign the item to a single Policy Committee. 

 

For a Policy Committee Track item, the Agenda & Rules Committee, at its discretion, 

may either route item directly to 1) the agenda currently under consideration, 2) one 

of the next three full Council Agendas (based on completeness of the item, lack of 

potential controversy, minimal impacts, etc.), or 3) to a Policy Committee. 
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Time Critical Track 

A Time Critical item is defined as a matter that is considered urgent by the sponsor 
and that has a deadline for action that is prior to the next meeting of the Council and 
for which a report prepared by the Mayor or Councilmember is received by the City 
Clerk after established deadlines and is not included on the Agenda & Rules 
Committee’s published agenda. 
 

The Agenda & Rules Committee retains final discretion to determine the time critical 

nature of an item.  

 

a) Time Critical items submitted on the Full Council Track deadlines, that would 

otherwise be assigned to the Policy Committee Track, may bypass Policy 

Committee review if determined to be time critical. If such an item is deemed not 

to be time critical, it may be referred to a Policy Committee. 

b) Time Critical items on the Full Council Track or Policy Committee Track that are 

submitted at a meeting of the Agenda & Rules Committee may go directly on a 

council agenda if determined to be time critical. 

 

2. Council Referrals to Committees 

The full Council may refer any agenda item to a Policy Committee by majority vote. 

 

3. Participation Rules for Policy Committees Pursuant to the Brown Act 

a. The quorum of a three-member Policy Committee is always two members. A 

majority vote of the committee (two ‘yes’ votes) is required to pass a motion. 

 

b. Two Policy Committee members may not discuss any item that has been 

referred to the Policy Committee outside of an open and noticed meeting. 

 

c. Notwithstanding paragraph (b) above, two members of a Policy Committee 

may be listed as Authors or Co-Sponsors on an item provided that one of the 

Authors or Co-Sponsors will not serve as a committee member for 

consideration of the item, and shall not participate in the committee’s 

discussion of, or action on the item. For purposes of the item, the appointed 

alternate, who also can not be an Author or Co-Sponsor, will serve as a 

committee member in place of the non-participating Author or Co-Sponsor.   

 

d. All three members of a Policy Committee may not be Authors or Co-Sponsors 

of an item that will be heard by the committee. 

 

e. Only one Author or Co-Sponsor who is not a member of the Policy Committee 

may attend the committee meeting to participate in discussion of the item. 
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f. If two or more non-committee members are present for any item or meeting, 

then all non-committee members may act only as observers and may not 

participate in discussion. If an Author who is not a member of the committee is 

present to participate in the discussion of their item, no other non-committee 

member Councilmembers, nor the Mayor, may attend as observers. 

 

g. An item may be considered by only one Policy Committee before it goes to the 

full Council. 

 

4. Functions of the Committees 

Committees shall have the following qualities/components: 

a. All committees are Brown Act bodies with noticed public meetings and public 

comment.  Regular meeting agendas will be posted at least 72 hours in advance 

of the meeting.  

b. Minutes shall be available online. 

c. Committees shall adopt regular meeting schedules, generally meeting once or 

twice per month; special meetings may be called when necessary, in accordance 

with the Brown Act. 

d. Generally, meetings will be held at 2180 Milvia Street in publicly accessible 

meeting rooms that can accommodate the committee members, public 

attendees, and staff. 

e. Members are recommended by the Mayor and approved by the full Council no 

later than January 31 of each year. Members continue to serve until successors 

are appointed and approved. 

f. Chairs are elected by the Committee at the first regular meeting of the Committee 

after the annual approval of Committee members by the City Council.  In the 

absence of the Chair, the committee member with the longest tenure on the 

Council will preside.   

g. The Chair, or a quorum of the Committee may call a meeting or cancel a meeting 

of the Policy Committee. 

h. Committees will review items for completeness in accordance with Section III.B.2 

of the City Council Rules of Procedure and Order and alignment with Strategic 

Plan goals.  

i. Reports leaving a Policy Committee must adequately include budget 

implications, administrative feasibility, basic legal concerns, and staff resource 

demands in order to allow for informed consideration by the full Council. 

j. Per Brown Act regulations, any revised or supplemental materials must be direct 

revisions or supplements to the item that was published in the agenda packet. 

 

Items referred to a Policy Committee from the Agenda & Rules Committee or from 

the City Council must be agendized for a committee meeting within 60 days of the 

referral date.  
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Within 120 days of the referral date, the committee must vote to either (1) accept the 

Primary Author’s request that the item remain in committee until a date certain (more than 

one extension may be requested by the Primary Author); or (2) send the item to the Agenda 

& Rules Committee to be placed on a Council Agenda with a Committee recommendation 

consisting of one of the four options listed below. 

 

1. Positive Recommendation (recommending Council pass the item as proposed),  

2. Qualified Positive Recommendation (recommending Council pass the item with 

some changes),  

3. Qualified Negative Recommendation (recommending Council reject the item unless 

certain changes are made) or  

4. Negative Recommendation (recommending the item not be approved). 

  

The Policy Committee’s recommendation will be included in a separate section of the 

report template for that purpose. 

 

A Policy Committee may not refer an item under its consideration to a city board or 

commission. 

 

The Primary Author of an item referred to a Policy Committee is responsible for revisions 

and resubmission of the item back to the full Council. Items originating from the City 

Manager are revised and submitted by the appropriate city staff.  Items from Commissions 

are revised and resubmitted by the members of the Policy Committee.  Items and 

recommendations originating from the Policy Committee are submitted to the City Clerk by 

the members of the committee. 

 

If a Policy Committee does not take final action by the 120-day deadline, the item is 

returned to the Agenda & Rules Committee and appears on the next available Council 

agenda. The Agenda & Rules Committee may leave the item on the agenda under 

consideration or place it on the next Council agenda.  Items appearing on a City Council 

agenda due to lack of action by a Policy Committee may not be referred to a Policy 

Committee and must remain on the full Council agenda for consideration. 

 

Policy Committees may add discussion topics that are within their purview to their agenda 

with the concurrence of a majority of the Committee. These items are not subject to the 

120-day deadline for action.   

 

Once the item is voted out of a Policy Committee, the final item will be resubmitted to the 

agenda process by the Primary Author, and it will return to the Agenda & Rules Committee 

on the next available agenda.  The Agenda & Rules Committee may leave the item on the 

agenda under consideration or place it on the following Council agenda. Only items that 

receive a Positive Recommendation can be placed on the Consent Calendar. 
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The Primary Author may request expedited committee review for items referred to a 

committee. Criteria for expedited review is generally to meet a deadline for action (e.g. 

grant deadline, specific event date, etc.). If the committee agrees to the request, the 

deadline for final committee action is 45 days from the date the committee approves 

expedited review. 

 

5. Number and Make-up of Committees 

Six committees are authorized, each comprised of three Councilmembers, with a fourth 

Councilmember appointed as an alternate. Each Councilmember and the Mayor will 

serve on two committees. The Mayor shall be a member of the Agenda and Rules 

Committee. The committees are as follows: 

 

1. Agenda and Rules Committee 

2. Budget and Finance Committee 

3. Facilities, Infrastructure, Transportation, Environment, and Sustainability 

4. Health, Life Enrichment, Equity, and Community 

5. Land Use, Housing, and Economic Development 

6. Public Safety 

 

The Agenda & Rules Committee shall establish the Policy Committee topic groupings, 

and may adjust said groupings periodically thereafter in order to evenly distribute 

expected workloads of various committees. 

 

All standing Policy Committees of the City Council are considered “legislative bodies” 

under the Brown Act and must conduct all business in accordance with the Brown Act. 

 

6. Role of City Staff at Committee Meetings 

Committees will be staffed by appropriate City Departments and personnel.  As part of 
the committee process, staff will undertake a high-level, preliminary analysis of 
potential legal issues, costs, timelines, and staffing demands associated with the item.  
Staff analysis at the Policy Committee level is limited to the points above as the 
recommendation, program, or project has not yet been approved to proceed by the full 
Council. 
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IV. CONDUCT OF MEETING 

A. Comments from the Public 

Public comment will be taken in the following order: 

 An initial ten-minute period of public comment on non-agenda items, after the 
commencement of the meeting and immediately after Ceremonial Matters and 
City Manager Comments.  

 Public comment on the Consent and Information Calendars. 

 Public comment on action items, appeals and/or public hearings as they are 
taken up under procedures set forth in the sections governing each below. 

 Public comment on non-agenda items from any speakers who did not speak 
during the first round of non-agenda public comment at the beginning of the 
meeting.   

Speakers are permitted to yield their time to one other speaker, however no one 
speaker shall have more than four minutes.  A speaker wishing to yield their time 
shall identify themselves, shall be recognized by the chair, and announce publicly 
their intention to yield their time.  Disabled persons shall have priority seating in the 
front row of the public seating area. 

A member of the public may only speak once at public comment on any single item, 
unless called upon by the Mayor or a Councilmember to answer a specific inquiry. 

1. Public Comment on Consent Calendar and Information Items. 
The Council will first determine whether to move items on the agenda for “Action” 
or “Information” to the “Consent Calendar,” or move “Consent Calendar” items to 
“Action.” Items that remain on the “Consent Calendar” are voted on in one motion 
as a group. “Information” items are not discussed or acted upon at the Council 
meeting unless they are moved to “Action” or “Consent.” 

The Council will then take public comment on any items that are either on the 
amended Consent Calendar or the Information Calendar. A speaker may only 
speak once during the period for public comment on Consent Calendar and 
Information items. No additional items can be moved onto the Consent Calendar 
once public comment has commenced. 

At any time during, or immediately after, public comment on Information and 
Consent items, the Mayor or any Councilmember may move any Information or 
Consent item to “Action.” Following this, the Council will vote on the items 
remaining on the Consent Calendar in one motion.  

For items moved to the Action Calendar from the Consent Calendar or Information 
Calendar, persons who spoke on the item during the Consent Calendar public 
comment period may speak again at the time the matter is taken up during the 
Action Calendar. 
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2. Public Comment on Action Items. 
After the initial ten minutes of public comment on non-agenda items, public 
comment on consent and information items, and adoption of the Consent 
Calendar, the public may comment on each remaining item listed on the agenda 
for action as the item is taken up. 

The Presiding Officer will request that persons wishing to speak, line up at the 
podium to be recognized and to determine the number of persons interested in 
speaking at that time. 

If ten or fewer persons are interested in speaking, each speaker may speak for 
two minutes.  If there are more than ten persons interested in speaking, the 
Presiding Officer may limit the public comment for all speakers to one minute per 
speaker. Speakers are permitted to yield their time to one other speaker, however 
no one speaker shall have more than four minutes. 

This procedure also applies to public hearings except those types of public 
hearings specifically provided for in this section, below. 

3. Appeals Appearing on Action Calendar. 
With the exception of appeals from decisions of the Zoning Adjustments Board 
and Landmarks Preservation Commission, appeals from decisions of City 
commissions appear on the “Action” section of the Council Agenda.  Council 
determines whether to affirm the action of the commission, set a public hearing, 
or remand the matter to the commission.  Appeals of proposed special 
assessment liens shall also appear on the “Action” section of the Council Agenda.  
Appeals from decisions of the Zoning Adjustments Board and Landmarks 
Preservation Commission are automatically set for public hearing and appear on 
the “Public Hearings” section of the Council Agenda. 

Time shall be provided for public comment for persons representing both sides of 
the action/appeal and each side will be allocated seven minutes to present their 
comments on the appeal.  Where the appellant is not the applicant, the appellants 
of a single appeal collectively shall have seven minutes to comment and the 
applicant shall have seven minutes to comment.  If there are multiple appeals 
filed, each appellant or group of appellants shall have seven minutes to comment. 
Where the appellant is the applicant, the applicant/appellant shall have seven 
minutes to comment and the persons supporting the action of the board or 
commission on appeal shall have seven minutes to comment.  In the case of an 
appeal of proposed special assessment lien, the appellant shall have seven 
minutes to comment. 

After the conclusion of the seven-minute comment periods, members of the public 
may comment on the appeal. Comments from members of the public regarding 
appeals shall be limited to one minute per speaker.  Any person that addressed 
the Council during one of the seven-minute periods may not speak again during 
the public comment period on the appeal.  Speakers may yield their time to one 
other speaker, however, no speaker shall have more than two minutes.  Each side 
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shall be informed of this public comment procedure at the time the Clerk notifies 
the parties of the date the appeal will appear on the Council agenda. 

4. Public Comment on Non Agenda Matters. 
Immediately following Ceremonial Matters and the City Manager Comments and 
prior to the Consent Calendar, persons will be selected by lottery to address 
matters not on the Council agenda.  If five or fewer persons submit speaker cards 
for the lottery, each person selected will be allotted two minutes each.  If more 
than five persons submit speaker cards for the lottery, up to ten persons will be 
selected to address matters not on the Council agenda and each person selected 
will be allotted one minute each. Persons wishing to address the Council on 
matters not on the Council agenda during the initial ten-minute period for such 
comment, must submit a speaker card to the City Clerk in person at the meeting 
location and prior to commencement of that meeting.

The remainder of the speakers wishing to address the Council on non-agenda 
items will be heard at the end of the agenda. Speaker cards are not required for 
this second round of public comment on non-agenda matters. 

Persons submitting speaker cards are not required to list their actual name, 
however they must list some identifying information or alternate name in order to 
be called to speak. 

For the second round of public comment on non-agenda matters, the Presiding 
Officer retains the authority to limit the number of speakers by subject. The 
Presiding Officer will generally request that persons wishing to speak, line up at 
the podium to be recognized to determine the number of persons interested in 
speaking at that time. Each speaker will be entitled to speak for two minutes each 
unless the Presiding Officer determines that one-minute is appropriate given the 
number of speakers. 

Pursuant to this document, no Council meeting shall continue past 11:00 p.m. 
unless a two-thirds majority of the Council votes to extend the meeting to discuss 
specified items.  If any agendized business remains unfinished at 11:00 p.m. or 
the expiration of any extension after 11:00 p.m., it will be referred to the Agenda 
& Rules Committee for scheduling pursuant to Chapter II, Section F.  In that event, 
the meeting shall be automatically extended for up to fifteen (15) minutes for public 
comment on non-agenda items. 

5. Ralph M. Brown Act Pertaining to Public Comments. 
The Brown Act prohibits the Council from discussing or taking action on an issue 
raised during Public Comment, unless it is specifically listed on the agenda.  
However, the Council may refer a matter to the City Manager. 

B. Consent Calendar 

There shall be a Consent Calendar on all regular meeting agendas on which shall be 
included those matters which the Mayor, Councilmembers, boards, commissions, 
City Auditor and City Manager deem to be of such nature that no debate or inquiry 
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will be necessary at the Council meetings.  Ordinances for second reading may be 
included in the Consent Calendar. 

It is the policy of the Council that the Mayor or Councilmembers wishing to ask 
questions concerning Consent Calendar items should ask questions of the contact 
person identified prior to the Council meeting so that the need for discussion of 
consent calendar items can be minimized.  

Consent Calendar items may be moved to the Action Calendar by the Council.  Action 
items may be reordered at the discretion of the Chair with the consent of Council. 

C. Information Reports Called Up for Discussion 

Reports for Information designated for discussion at the request of the Mayor or any 
Councilmember shall be added to the appropriate section of the Action Calendar and 
may be acted upon at that meeting or carried over as pending business until 
discussed or withdrawn.  The agenda will indicate that at the request of Mayor or any 
Councilmember a Report for Information may be acted upon by the Council. 

D. Written Communications 

Written communications from the public will not appear on the Council agenda as 
individual matters for discussion but will be distributed as part of the Council agenda 
packet with a cover sheet identifying the author and subject matter and will be listed 
under "Communications."  All such communications must have been received by the 
City Clerk no later than 5:00 p.m. fifteen days prior to the meeting in order to be 
included on the agenda. 

In instances where an individual forwards more than three pages of email messages 
not related to actionable items on the Council agenda to the Council to be reproduced 
in the "Communications" section of the Council packet, the City Clerk will not 
reproduce the entire email(s) but instead refer the public to the City's website or a 
hard copy of the email(s) on file in the City Clerk Department.  

All communications shall be simply deemed received without any formal action by the 
Council.  The Mayor or a Councilmember may refer a communication to the City 
Manager for action, if appropriate, or prepare a consent or action item for placement 
on a future agenda. 

Communications related to an item on the agenda that are received after 5:00 p.m. 
fifteen days before the meeting are published as provided for in Chapter III.C.4. 

E. Public Hearings for Land Use, Zoning, Landmarks, and Public Nuisance  
Matters 

The City Council, in setting the time and place for a public hearing, may limit the 
amount of time to be devoted to public presentations.  Staff shall introduce the public 
hearing item and present their comments. 

Following any staff presentation, each member of the City Council shall verbally 
disclose all ex parte contacts concerning the subject of the hearing.  Members shall 
also submit a report of such contacts in writing prior to the commencement of the 
hearing.  Such reports shall include a brief statement describing the name, date, 
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place, and content of the contact.  Written reports shall be available for public review 
in the office of the City Clerk prior to the meeting and placed in a file available for 
public viewing at the meeting. 

This is followed by five-minute presentations each by the appellant and applicant.  
Where the appellant is not the applicant, the appellants of a single appeal collectively 
shall have five minutes to comment and the applicant shall have five minutes to 
comment.  If there are multiple appeals filed, each appellant or group of appellants 
shall have five minutes to comment. Where the appellant is the applicant, the 
applicant/appellant shall have five minutes to comment and the persons supporting 
the action of the board or commission on appeal shall have five minutes to comment.  
In the case of a public nuisance determination, the representative(s) of the subject 
property shall have five minutes to present. 

The Presiding Officer will request that persons wishing to speak, line up at the podium 
to be recognized and to determine the number of persons interested in speaking at 
that time. 

If ten or fewer persons are interested in speaking, each speaker may speak for two 
minutes.  If there are more than ten persons interested in speaking, the Presiding 
Officer may limit the public comment for all speakers to one minute per speaker. Any 
person that addressed the Council during one of the five-minute periods may not 
speak again during the public comment period on the appeal. Speakers are permitted 
to yield their time to one other speaker, however no one speaker shall have more 
than four minutes.  The Presiding Officer may with the consent of persons 
representing both sides of an issue allocate a block of time to each side to present 
their issue.   

F. Work Sessions 

The City Council may schedule a matter for general Council discussion and direction 
to staff.  Official/formal action on a work session item will be scheduled on a 
subsequent agenda under the Action portion of the Council agenda. 

In general, public comment at Council work sessions will be heard after the staff 
presentation, for a limited amount of time to be determined by the Presiding Officer. 

The Presiding Officer will request that persons wishing to speak, line up at the podium 
to be recognized and to determine the number of persons interested in speaking at 
that time.  If ten or fewer persons are interested in speaking, each speaker may speak 
for two minutes.  If there are more than ten persons interested in speaking, the 
Presiding Officer may limit the public comment for all speakers to one minute per 
speaker. Speakers are permitted to yield their time to one other speaker, however no 
one speaker shall have more than four minutes. 

After Council discussion, if time permits, the Presiding Officer may allow additional 
public comment.  During this time, each speaker will receive one minute.  Persons 
who spoke during the prior public comment time may be permitted to speak again. 
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G. Protocol 

People addressing the Council may first give their name in an audible tone of voice 
for the record.  All remarks shall be addressed to the Council as a body and not to 
any member thereof.  No one other than the Council and the person having the floor 
shall be permitted to enter into any discussion, either directly or through a member of 
the Council, without the permission of the Presiding Officer.  No question shall be 
asked of a Councilmember except through the Presiding Officer. 
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V. PROCEDURAL MATTERS 

A. Persons Authorized to Sit at Tables 

No person, except City officials, their representatives and representatives of boards 
and commissions shall be permitted to sit at the tables in the front of the Council 
Chambers without the express consent of the Council. 

B. Decorum 

No person shall disrupt the orderly conduct of the Council meeting.  Prohibited 
disruptive behavior includes but is not limited to shouting, making disruptive noises, 
such as boos or hisses, creating or participating in a physical disturbance, speaking 
out of turn or in violation of applicable rules, preventing or attempting to prevent others 
who have the floor from speaking, preventing others from observing the meeting, 
entering into or remaining in an area of the meeting room that is not open to the 
public, or approaching the Council Dais without consent.  Any written communications 
addressed to the Council shall be delivered to the City Clerk for distribution to the 
Council.  

C. Enforcement of Decorum 

When the public demonstrates a lack of order and decorum, the presiding officer shall 
call for order and inform the person(s) that the conduct is violating the Rules of Order 
and Procedure and provide a warning to the person(s) to cease the disruptive 
behavior.  Should the person(s) fail to cease and desist the disruptive conduct, the 
presiding officer may call a five (5) minute recess to allow the disruptions to cease. 

If the meeting cannot be continued due to continued disruptive conduct, the presiding 
officer may have any law enforcement officer on duty remove or place any person 
who violates the order and decorum of the meeting under arrest and cause that 
person to be prosecuted under the provisions of applicable law. 

D. Precedence of Motions 

When a question or motion is before the Council, no motion shall be entertained 
except: 

1. To adjourn; 

2. To fix the hour of adjournment; 

3. To lay on the table; 

4. For the previous question; 

5. To postpone to a certain day; 

6. To refer; 

7. To amend; 

8. To substitute; and 

9. To postpone indefinitely. 

These motions shall have precedence in order indicated.  Any such motion, except a 
motion to amend or substitute, shall be put to a vote without debate. 
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E. Robert’s Rules of Order 

Robert’s Rules of Order have been adopted by the City Council and apply in all cases 
except the precedence of motions in Section V.D shall supersede. 

F. Rules of Debate 

1. Presiding Officer May Debate. 
The presiding officer may debate from the chair; subject only to such limitations 
of debate as are by these rules imposed on all members, and shall not be deprived 
of any of the rights and privileges as a member of the Council by reason of that 
person acting as the presiding officer. 

2. Getting the Floor - Improper References to be avoided. 
Members desiring to speak shall address the Chair, and upon recognition by the 
presiding officer, shall confine themself to the question under debate. 

3. Interruptions. 
A member, once recognized, shall not be interrupted when speaking unless it is 
to call a member to order, or as herein otherwise provided.  If a member, while 
speaking, were called to order, that member shall cease speaking until the 
question of order is determined, and, if in order, the member shall be permitted to 
proceed. 

4. Privilege of Closing Debate. 
The Mayor or Councilmember moving the adoption of an ordinance or resolution 
shall have the privilege of closing the debate.  When a motion to call a question is 
passed, the Mayor or Councilmember moving adoption of an ordinance, resolution 
or other action shall have three minutes to conclude the debate. 

5. Motion to Reconsider. 
A motion to reconsider any action taken by the Council may be made only during 
the same session such action is taken.  It may be made either immediately during 
the same session, or at a recessed or adjourned session thereof.  Such motion 
must be made  by a member on the prevailing side, and may be made at any time 
and have precedence over all other motions or while a member has the floor; it 
shall be debatable.  Nothing herein shall be construed to prevent any member of 
the Council from making or remaking the same or other motion at a subsequent 
meeting of the Council. 

6. Repeal or Amendment of Action Requiring a Vote of Two-Thirds of Council, 
or Greater. 
Any ordinance or resolution which is passed and which, as part of its terms, 
requires a vote of two-thirds of the Council or more in order to pass a motion 
pursuant to such an ordinance or resolution, shall require the vote of the same 
percent of the Council to repeal or amend the ordinance or resolution.
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G. Debate Limited 

1. Consideration of each matter coming before the Council shall be limited to 20 
minutes from the time the matter is first taken up, at the end of which period 
consideration of such matter shall terminate and the matter shall be dropped to 
the foot of the agenda, immediately ahead of  Information Reports; provided that 
either of the following two not debatable motions shall be in order: 

a) A motion to extend consideration which, if passed, shall commence a new 
twenty-minute period for consideration; or 

b) If there are one or more motions on the floor, a motion for the previous 
question, which, if passed by a 2/3 vote, shall require an immediate vote 
on pending motions. 

2. The time limit set forth in subparagraph 1 hereof shall not be applicable to any 
public hearing, public discussion, Council discussion or other especially set matter 
for which a period of time has been specified (in which case such specially set 
time shall be the limit for consideration) or which by applicable law (e.g. hearings 
of appeals, etc.), the matter must proceed to its conclusion. 

3. In the interest of expediting the business of the City, failure by the Chair or any 
Councilmember to call attention to the expiration of the time allowed for 
consideration of a matter, by point of order or otherwise, shall constitute 
unanimous consent to the continuation of consideration of the matter beyond the 
allowed time; provided, however, that the Chair or any Councilmember may at any 
time thereafter call attention to the expiration of the time allowed, in which case 
the Council shall proceed to the next item of business, unless one of the motions 
referred to in Section D hereof is made and is passed. 

H. Motion to Lay on Table 

A motion to lay on the table shall preclude all amendments or debate of the subject 
under consideration.  If the motion shall prevail, the consideration of the subject may 
be resumed only upon a motion of a member voting with the majority and with consent 
of two-thirds of the members present. 

I. Division of Question 

If the question contains two or more propositions, which can be divided, the presiding 
officer may, and upon request of a member shall, divide the same. 

J. Addressing the Council 

Under the following headings of business, unless the presiding officer rules 
otherwise, any interested person shall have the right to address the Council in 
accordance with the following conditions and upon obtaining recognition by the 
presiding officer: 

1. Written Communications. 
Interested parties or their authorized representatives may address the Council in 
the form of written communications in regard to matters of concern to them by 
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submitting their written communications at the meeting, or prior to the meeting 
pursuant to the deadlines in Chapter III.C.4.  

2. Public Hearings. 
Interested persons or their authorized representatives may address the Council 
by reading protests, petitions, or communications relating to matters then under 
consideration. 

3. Public Comment. 
Interested persons may address the Council on any issue concerning City 
business during the period assigned to Public Comment. 

K. Addressing the Council After Motion Made 

When a motion is pending before the Council, no person other than the Mayor or a 
Councilmember shall address the Council without first securing the permission of the 
presiding officer or Council to do so. 

L.   Use of Cellular Phones and Electronic Devices 
 

The use of cell phones during City Council meetings is discouraged for the Mayor 
and Councilmembers.  While communications regarding Council items should be 
minimized, personal communications between family members and/or caregivers 
can be taken outside in the case of emergencies. In order to acknowledge 
differences in learning styles and our of support tactile learners, note-taking can 
continue to be facilitated both with a pen and paper and/or on electronic devices 
such as laptop computers and tablets. 
 
The use cell phones during Closed Session Meetings is explicitly prohibited for the 
Mayor and Councilmembers.  
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VI. FACILITIES 

A. Meeting Location Capacity 

Attendance at council meetings shall be limited to the posted seating capacity of the 
meeting location.  Entrance to the meeting location will be appropriately regulated by 
the City Manager on occasions when capacity is likely to be exceeded.  While the 
Council is in session, members of the public shall not remain standing in the meeting 
room except to address the Council, and sitting on the floor shall not be permitted.   

B. Alternate Facilities for Council Meetings 

The City Council shall approve in advance a proposal that a Council meeting be held 
at a facility other than the School District Board Room. 

If the City Manager has reason to anticipate that the attendance for a meeting will be 
substantially greater than the capacity of the Board Room and insufficient time exists 
to secure the approval of the City Council to hold the meeting at an alternate facility, 
the City Manager shall make arrangements for the use of a suitable alternate facility 
to which such meeting may be recessed and moved, if the City Council authorizes 
the action. 

If a suitable alternate facility is not available, the City Council may reschedule the 
matter to a date when a suitable alternate facility will be available. 

Alternate facilities are to be selected from those facilities previously approved by the 
City Council as suitable for meetings away from the Board Room. 

C. Signs, Objects, and Symbolic Materials 

Objects and symbolic materials such as signs which do not have sticks or poles 
attached or otherwise create any fire or safety hazards will be allowed within the 
meeting location during Council meetings. 

D. Fire Safety 

Exits shall not be obstructed in any manner. Obstructions, including storage, shall not 
be placed in aisles or other exit ways. Hand carried items must be stored so that such 
items do not inhibit passage in aisles or other exit ways. Attendees are strictly 
prohibited from sitting in aisles and/or exit ways. Exit ways shall not be used in any 
way that will present a hazardous condition. 

E. Overcrowding 

Admittance of persons beyond the approved capacity of a place of assembly is 
prohibited. When the meeting location has reached the posted maximum capacity, 
additional attendees shall be directed to the designated overflow area. 
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APPENDIX A. POLICY FOR NAMING AND RENAMING PUBLIC 
FACILITIES 

Purpose  
To establish a uniform policy regarding the naming and renaming of existing and future 
parks, streets, pathways and other public facilities. 

 
Objective 
A. To ensure that naming public facilities (such as parks, streets, recreation facilities, 

pathways, open spaces, public building, bridges or other structures) will enhance the 
values and heritage of the City of Berkeley and will be compatible with community 
interest.  

 
Section 1 – Lead Commission  
The City Council designates the following commissions as the ‘Lead Commissions’ in 
overseeing, evaluating, and ultimately advising the Council in any naming or renaming of a 
public facility.  The lead commission shall receive and coordinate comment and input from 
other Commissions and the public as appropriate.  
 
Board of Library Trustees 
 
Parks and Recreation Commission –Parks, recreation centers, camps, plazas and public 
open spaces  
 
Public Works Commission –Public buildings (other than recreation centers), streets and 
bridges or other structures in the public thoroughfare.  
 
Waterfront Commission –Public facilities within the area of the City known as the Waterfront, 
as described in BMC 3.36.060.B.  

 
Section 2 – General Policy  
A. Newly acquired or developed public facilities shall be named immediately after 

acquisition or development to ensure appropriate public identity.  
B. No public facility may be named for a living person, but this policy can be overridden with 

a 2/3 vote of the City Council. 
C. Public facilities that are renamed must follow the same criteria for naming new facilities.  

In addition, the historical significance and geographical reference of the established 
name should be considered when weighing and evaluating any name change.  

D. The City encourages the recognition of individuals for their service to the community in 
ways that include the naming of activities such as athletic events, cultural presentations, 
or annual festivals, which do not involve the naming or renaming of public facilities.   

E. Unless restricted by covenant, facilities named after an individual should not necessarily 
be considered a perpetual name.  

 
Section 3 – Criteria for Naming of Public Facilities  
When considering the naming of a new public facility or an unnamed portion or feature within 
an already named public facility (such as a room within the facility or a feature within an 
established park), or, the renaming of an existing public facility the following criteria shall be 
applied: 
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A. Public Facilities are generally easier to identify by reference to adjacent street names, 

distinct geographic or environmental features, or primary use activity.  Therefore, the 
preferred practice is to give City-owned property a name of historical or geographical 
significance and to retain these names.  

B. No public facility may be named for a living person, but this policy can be overridden 
with a 2/3 vote of the City Council.  

C. The naming of a public facility or any parts thereof in recognition of an individual 
posthumously may only be considered if the individual had a positive effect on the 
community and has been deceased for more than 1 year.  

D. When a public facility provides a specific programmatic activity, it is preferred that the 
activity (e.g. skateboard park, baseball diamond) be included in the name of the park 
or facility.  

E. When public parks are located adjacent to elementary schools, a name that is the 
same as the adjacent school shall be considered.  

F. When considering the renaming of an existing public facility, in addition to applying 
criteria A-E above, proper weight should be given to the fact that: a name lends a site 
or property authenticity and heritage; existing names are presumed to have historic 
significance; and historic names give a community a sense of place and identity, 
continuing through time, and increases the sense of neighborhood and belonging.  

 
Section 4 –Naming Standards Involving a Major Contribution  
When a person, group or organization requests the naming or renaming of a public facility, 
all of the following conditions shall be met: 
A. An honoree will have made a major contribution towards the acquisition and/or 

development costs of a public facility or a major contribution to the City.  
B. The honoree has a record of outstanding service to their community  
C. Conditions of any donation that specifies that name of a public facility, as part of an 

agreement or deed, must be approved by the City Council, after review by and upon 
recommendation of the City Manager.  

 
Section 5 –Procedures for Naming or Renaming of Public Facilities 
A. Any person or organization may make a written application to the City Manager 

requesting that a public facility or portion thereof, be named or renamed.  
1. Recommendations may also come directly of the City Boards or Commissions, 

the City Council, or City Staff. 
B. The City Manager shall refer the application to the appropriate lead commission as 

defined in Section 1 of the City’s policy on naming of public facilities, for that 
commission’s review, facilitation, and recommendation of disposition.  

1. The application shall contain the name or names of the persons or organization 
making the application and the reason for the requested naming or renaming.  

C. The lead commission shall review and consider the application, using the policies and 
criteria articulated to the City Policy on Naming and Renaming to make a 
recommendation to Council.  

1. All recommendations or suggestion will be given the same consideration without 
regard to the source of the nomination  

 
D. The lead commission shall hold a public hearing and notify the general public of any 

discussions regarding naming or renaming of a public facility.  
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1. Commission action will be taking at the meeting following any public hearing on 
the naming or renaming.  

E. The commission’s recommendation shall be forwarded to Council for final consideration. 

 

The City of Berkeley Policy for Naming and Renaming Public Facilities was adopted by the 
Berkeley City Council at the regular meeting of January 31, 2012. 
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APPENDIX B. GUIDELINES FOR DEVELOPING AND WRITING COUNCIL 
AGENDA ITEMS 

 
These guidelines are derived from the requirements for Agenda items listed in the 
Berkeley City Council Rules of Procedure and Order, Chapter III, Sections B(1) and 
(2), reproduced below.  In addition, Chapter III Section C(1)(a) of the Rules of 
Procedure and Order allows the Agenda & Rules Committee to request that the 
Primary Authorof an item provide “additional analysis” if the item as submitted 
evidences a “significant lack of background or supporting information” or “significant 
grammatical or readability issues.” 
 
These guidelines provide a more detailed and comprehensive overview of elements 
of a complete Council item. While not all elements would be applicable to every type 
of Agenda item, they are intended to prompt Authors to consider presenting items 
with as much relevant information and analysis as possible.   
 
Chapter III, Sections (B)(1) and (2) of Council Rules of Procedure and Order: 
 
2. Agenda items shall contain all relevant documentation, including the following as 

Applicable: 

a. A descriptive title that adequately informs the public of the subject matter and 

general nature of the item or report and action requested; 

b. Whether the matter is to be presented on the Consent Calendar or the Action 

Calendar or as a Report for Information; 

c. Recommendation of the City Manager, if applicable (these provisions shall 

not apply to Mayor and Council items.); 

d. Fiscal impacts of the recommendation; 

e. A description of the current situation and its effects; 

f. Background information as needed; 

g. Rationale for recommendation; 

h. Alternative actions considered; 

i. For awards of contracts; the abstract of bids and the Affirmative Action 

Program of the low bidder in those cases where such is required (these 

provisions shall not apply to Mayor and Council items.); 

j. Person or persons to contact for further information, with telephone number. 

If the Primary Author of any report believes additional background 

information, beyond the basic report, is necessary to Council understanding 

of the subject, a separate compilation of such background information may 

be developed and copies will be available for Council and for public review in 

the City Clerk Department, and the City Clerk shall provide limited distribution 

of such background information depending upon quantity of pages to be 

duplicated. In such case the agenda item distributed with the packet shall so 

indicate. 
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Guidelines for City Council Items: 
 

1. Title 

2. Consent/Action/Information Calendar 

3. Recommendation 

4. Summary Statement/Current situation and its effects 

5. Background 

6. Review of Existing Plans, Programs, Policies and Laws 

7. Actions/Alternatives Considered 

8. Consultation/Outreach Overview and Results 

9. Rationale for Recommendation 

10. Implementation, Administration and Enforcement 

11. Environmental Sustainability 

12. Fiscal Impacts 

13. Outcomes and Evaluation 

14. Contact Information 

15. Attachments/Supporting Materials 

___________________________________________________ 
 

1. Title 

A descriptive title that adequately informs the public of the subject matter and 
general nature of the item or report and action requested. 
 

2. Consent/Action/Information Calendar 

Whether the matter is to be presented on the Consent Calendar or the Action 
Calendar or as a Report for Information. 
 

3. Recommendation 

Clear, succinct statement of action(s) to be taken.  Recommendations can be 
further detailed within the item, by specific reference.   
 
Common action options include: 

● Adopt first reading of ordinance  

● Adopt a resolution 

● Referral to the City Manager (City Manager decides if it is a short term 

referral or is placed on the RRV ranking list) 

● Direction to the City Manager (City Manager is directed to execute the 

recommendation right away, it is not placed on any referral list) 

● Referral to a Commission or to a Standing or Ad Hoc Council Committee 

● Referral to the budget process 

● Send letter of support 

● Accept, Approve, Modify or Reject a recommendation from a Commission or 

Committee 

● Designate members of the Council to perform some action 
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4. Summary Statement/ “Current situation and its effects” 

A short resume of the circumstances that give rise to the need for the 
recommended action(s).   

● Briefly state the opportunity/problem/concern that has been identified, and 

the proposed solution.  

● Example (fictional):  

Winter rains are lasting longer than expected.  Berkeley’s winter shelters are 

poised to close in three weeks, but forecasts suggest rain for another two 

months.  If they do not remain open until the end of the rainy season, 

hundreds of people will be left in the rain 24/7.  Therefore, this item seeks 

authorization to keep Berkeley’s winter shelters open until the end of April, 

and refers to the Budget Process $40,000 to cover costs of an additional two 

months of shelter operations. 

 
5. Background 

A full discussion of the history, circumstances and concerns to be addressed by the 
item.   

● For the above fictional example, Background would include information and 

data about the number and needs of homeless individuals in Berkeley, the 

number and availability of permanent shelter beds that meet their needs, the 

number of winter shelter beds that would be lost with closure, the impacts of 

such closure on this population, the weather forecasts, etc. 

 
6. Review of Existing Plans, Programs, Policies and Laws 

Review, identify and discuss relevant/applicable Plans, Programs, Policies and 
Laws, and how the proposed actions conform with, compliment, are supported by, 
differ from or run contrary to them.  What gaps were found that need to be filled?  
What existing policies, programs, plans and laws need to be 
changed/supplemented/improved/repealed?  What is missing altogether that needs 
to be addressed? 

 
Review of all pertinent/applicable sections of:  

● The City Charter 

● Berkeley Municipal Code 

● Administrative Regulations 

● Council Resolutions 

● Staff training manuals 

Review of all applicable City Plans: 
● The General Plan 

● Area Plans  

● The Climate Action Plan 

● Resilience Plan 

● Equity Plan 
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● Capital Improvements Plan 

● Zero Waste Plan 

● Bike Plan 

● Pedestrian Plan 

● Other relevant precedents and plans 

  Review of the City’s Strategic Plan 
Review of similar legislation previously introduced/passed by Council 
Review of County, State and Federal laws/policies/programs/plans, if 
applicable 
 

7. Actions/Alternatives Considered 

● What solutions/measures have other jurisdictions adopted that serve as 

models/cautionary tales? 

● What solutions/measures are recommended by advocates, experts, 

organizations? 

● What is the range of actions considered, and what are some of their major 

pros and cons? 

● Why were other solutions not as feasible/advisable? 

 
8. Consultation/Outreach Overview and Results 

● Review/list external and internal stakeholders that were consulted 

○ External: constituents, communities, neighborhood organizations, 

businesses and not for profits, advocates, people with lived 

experience, faith organizations, industry groups, people/groups that 

might have concerns about the item, etc. 

○ Internal: staff who would implement policies, the City Manager and/or 

deputy CM, Department Heads, City Attorney, Clerk, etc. 

● What reports, articles, books, websites and other materials were consulted?   

● What was learned from these sources?   

● What changes or approaches did they advocate for that were accepted or 

rejected? 

 
9. Rationale for Recommendation 

A clear and concise statement as to whether the item proposes actions that:  
● Conform to, clarify or extend existing Plans, Programs, Policies and Laws 

● Change/Amend existing Plans, Programs, Policies and Laws in minor ways 

● Change/Amend existing Plans, Programs, Policies and Laws in major ways 

● Create an exception to existing Plans, Programs, Policies and Laws 

● Reverse/go contrary to or against existing Plans, Programs, Policies and 

Laws 

 
Argument/summary of argument in support of recommended actions. The argument 
likely has already been made via the information and analysis already presented, 
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but should be presented/restated/summarized. Plus, further elaboration of terms for 
recommendations, if any.   
 

10. Implementation, Administration and Enforcement 

Discuss how the recommended action(s) would be implemented, administered and 
enforced. What staffing (internal or via contractors/consultants) and 
materials/facilities are likely required for implementation? 
 

11. Environmental Sustainability 

Discuss the impacts of the recommended action(s), if any, on the environment and 
the recommendation’s positive and/or negative implications with respect to the 
City’s Climate Action, Resilience, and other sustainability goals. 
 

12. Fiscal Impacts 

Review the recommended action’s potential to generate funds or savings for the 
City in the short and long-term, as well as the potential direct and indirect costs.   
 

13. Outcomes and Evaluation 

State the specific outcomes expected, if any (i.e., “it is expected that 100 homeless 
people will be referred to housing every year”) and what reporting or evaluation is 
recommended. 
 

14. Contact Information 

 

15. Attachments/Supporting Materials 
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2180 Milvia Street, Berkeley, CA 94704 ● Tel: (510) 981-7170 ● TDD: (510) 981-6903 ● E-Mail: 
RRobinson@cityofberkeley.info

CONSENT CALENDAR
December 10, 2019

To: Honorable Mayor and Members of the City Council

From: Councilmembers Rigel Robinson and Sophie Hahn

Subject: Referral: Compulsory Composting and Edible Food Recovery

RECOMMENDATION
Refer to the Zero Waste Commission to develop a plan, in consultation with the public 
and key stakeholders, to achieve timely compliance with Senate Bill 1383 (Lara, 2016) 
including:

1. An ordinance making composting compulsory for all businesses and residences 
in the City of Berkeley. The Commission should also consider the inclusion of 
compulsory recycling.

2. An edible food recovery program for all Tier 1 and 2 commercial edible food 
generators.

CURRENT SITUATION
Recycling and composting in Berkeley is currently governed by the 2012 Alameda 
County mandatory recycling ordinance, of which the City of Berkeley is a covered 
jurisdiction. Under the ordinance, all businesses must have recycling service and 
businesses that generate 20 or more gallons of organics must have composting service. 
All multi-family properties (5+ units) are required to provide composting and recycling 
service. Businesses and property owners are also required to inform their tenants, 
employees, and contractors of proper composting and recycling technique at least once 
a year, and provide tenants with additional reminders during move-in and move-out.1 

The ordinance is enforced through surprise routine inspections. If a business or multi-
family property is issued two official violation notices, they may receive an 
administrative citation. While citations and fines are issued for non-compliance, multi-
family property owners and managers are not liable for tenants who improperly sort their 
waste.2

BACKGROUND
In 2009, San Francisco successfully implemented compulsory composting for all 
businesses and residences, allowing them to achieve an 80 percent landfill diversion 
rate in 2012 that remains the highest in the country.3 This successful policy laid the 

1 http://www.recyclingrulesac.org/ordinance-overview/
2 http://www.recyclingrulesac.org/my-recycling-rules/
3 https://www.epa.gov/transforming-waste-tool/zero-waste-case-study-san-francisco
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groundwork for the State of California and other cities across the nation to follow suit 
and introduce legislation to increase composting rates.

California Senate Bill 1383 was introduced by Senator Ricardo Lara and signed into law 
by Governor Jerry Brown in 2016. The legislation establishes a target of a 50 percent 
reduction in statewide organic waste disposal by 2020 and a 75 percent reduction by 
2025, in addition to a 20 percent increase in edible food recovery by 2025.4 SB 1383 
imposes two main requirements onto local jurisdictions: the provision of organic waste 
collection services to all residents and businesses, and the development of an edible 
food recovery program for all Tier 1 and 2 commercial edible food generators.5

As defined in SB 1383, Tier 1 commercial edible food generators are 1) supermarkets, 
2) grocery stores with a total facility size equal to or greater than 7,500 square feet, 3) 
food service distributors, and 4) wholesale food markets. Tier 2 commercial edible food 
generators are 1) restaurants with 250 or more seats or a total facility size equal to or 
greater than 5,000 square feet, 2) hotels with an onsite food facility and 200 or more 
rooms, 3) health facilities with an onsite food facility and 100 or more beds, 4) large 
venues, 5) large events, 6) state agencies with a cafeteria with 250 or more seats or 
total cafeteria size equal to or greater than 5,000 square feet, and 7) local education 
agency facilities with an onsite food facility.6

California’s climate change initiatives are primarily governed by AB 32 (2006), Executive 
Order B-30-15 (2015), and Executive Order S-3-05 (2005), which establish targets for 
reducing greenhouse gas emissions. The state’s current goals are to reduce emissions 
to 1990 levels by 2020, 40 percent below 1990 levels by 2030, and 80 percent below 
1990 levels by 2050.7 

Improving landfill diversion rates is an important part of the solution. Organic waste that 
is improperly disposed of produces methane, a greenhouse gas which has 28 to 36 
times the Global Warming Potential (GWP) of carbon dioxide over a 100-year period.8 
By diverting organic waste from the landfill, SB 1383 will reduce at least 4 million metric 
tons of statewide greenhouse gas emissions annually by 2030. 

CalRecycle conducted an informal rulemaking process for SB 1383 from February 2017 
to December 2018, and is expected to conclude the year-long formal rulemaking 
process by the end of 2019.9 The City of Berkeley’s Zero Waste Department submitted 
two rounds of formal comments on the draft regulations in July and October 2019. 

Pursuant to the new regulations, local jurisdictions must have their composting and 
edible food recovery programs in place by January 1, 2022, when CalRecycle is 
authorized to begin enforcement actions. The enforcement mechanism is similar to the 

4 https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201520160SB1383
5 https://www.calrecycle.ca.gov/organics/slcp/education
6 http://ncrarecycles.org/wp-content/uploads/2018/10/SB1383_Final-May-Draft-Edible-Regs-Only.pdf
7 https://ww3.arb.ca.gov/cc/cc.htm
8 https://www.epa.gov/ghgemissions/understanding-global-warming-potentials
9 https://www.calrecycle.ca.gov/laws/rulemaking/slcp
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enforcement of other solid waste and recycling regulations, in which cities and counties 
can be issued a violation and be subject to enforcement for failure to comply with any 
individual aspect of the regulation. CalRecycle has discretion to determine the level of 
penalty necessary to remedy a violation. 

In order to achieve compliance with state law by 2022, it is imperative that the City of 
Berkeley begin planning as soon as possible. According to CalRecycle’s SB 1383 guide 
for local governments, City Councils and Boards of Supervisors across California must 
“adopt an ordinance or similarly enforceable mechanism that is consistent with these 
regulatory requirements prior to 2022...planning in 2019 will be critical to meet the 
deadline.” 

Implementing the compulsory composting component of SB 1383 will require the City to 
adopt an ordinance that builds on the existing Alameda County ordinance, adding 
composting requirements for residences with 1-4 units and businesses that generate 
fewer than 20 gallons of organic waste. The edible food recovery program component 
necessitates work to ensure that our existing food recovery organizations have enough 
capacity to meet statewide goals, including the consideration of providing additional 
funding for this purpose. 

With the opening of a new warehouse in September 2019, Berkeley Food Network is 
working to establish a food sourcing and distribution hub which will include a food 
recovery program that reduces the amount of edible food sent to landfill. As BFN is 
already a valuable partner to the City and is in the process of forming partnerships with 
food recovery organizations, the Commission should explore ways the City can partner 
with them to meet SB 1383 requirements and further support them in their work.10

FINANCIAL IMPLICATIONS
Staff time and an undetermined amount of funding, contingent on the Commission’s 
recommendations, to bring the City into compliance with state law.

ENVIRONMENTAL SUSTAINABILITY
This proposal aligns with the City of Berkeley’s Climate Action Plan, which calls for a 
reduction in greenhouse gas emissions by 80 percent below 2000 levels by 2050. As a 
means to achieve this goal, Chapter 5 of the Plan recommends measures to “enhance 
recycling, composting, and source reduction services for residential and non-residential 
buildings.”11 

CONTACT PERSON
Councilmember Rigel Robinson, (510) 981-7170

10 https://berkeleyfoodnetwork.org/about/our-work/
11 https://www.cityofberkeley.info/uploadedFiles/Planning_and_Development/Level_3_-
_Energy_and_Sustainable_Development/BCAP%20Exec%20Summary4.9.09.pdf
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Attachments:
1: CalRecycle Education and Outreach Resources: An Overview of SB 1383’s Organic 
Waste Reduction Requirements
2: San Francisco Mandatory Recycling and Composting Ordinance
https://sfenvironment.org/sites/default/files/policy/sfe_zw_sf_mandatory_recycling_com
posting_ord_100-09.pdf
3: Recycling Rules Alameda County 
http://www.recyclingrulesac.org/enforcement-overview/ 
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Note to presenter:  This slide presentation was developed for local jurisdiction staff by CalRecycle 
staff to educate city council members city board members, city and county staff, decision-makers, and 
other impacted colleagues. The slides include suggested talking points. We have also provided a 
handful of slides with artwork, images, and icons that you can use to build new content if needed. 
Please view this presentation in slideshow mode before presenting to familiarize yourself with the 
animations. If you have any questions, you can contact Christina Files in the CalRecycle Office of 
Public Affairs: christina.files@calrecycle.ca.gov.

Presentation Introduction
• SB 1383 (Lara, Chapter 395, Statutes of 2016) is the most significant waste reduction mandate to 

be adopted in California in the last 30 years.
• SB 1383 requires the state to reduce organic waste [food waste, green waste, paper products, 

etc.] disposal by 75% by 2025.  In other words, the state must reduce organic waste disposal by 
more than 20 million tons annually by 2025.

• The law also requires the state to increase edible food recovery by 20 percent by 2025.
• This has significant policy and legal implications for the state and local governments.

1. SB 1383 establishes a statewide target and not a jurisdiction organic waste recycling target. 
2. Given that it is a statewide target and there are not jurisdiction targets, the regulation requires 

a more prescriptive approach (this is different than AB 939).  
A. CalRecycle must adopt regulations that impose requirements necessary to achieve the 

statewide targets.  
B. This makes the regulation more similar to other environmental quality regulations where 

regulated entities, i.e., jurisdictions, are required to implement specific actions, rather 
than achieve unique targets. 
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a. For example AB 32 established GHG reduction targets for the state, and the 
implementing Cap-and-Trade regulations require businesses to take specific 
actions. 

i. The individual businesses are not required to achieve a specific target. 
ii. They are required to take actions prescribed by the date. 

Overview of Presentation
• Background and Context of SB 1383: Why California passed this law
• SB 1383 Requirements: A big picture look at the law’s requirements and objectives
• Jurisdiction Responsibilities: What SB 1383 requires of local governments

• Provide organic waste collection to all residents and businesses
• Establish an edible food recovery program that recovers edible food from the 

waste stream
• Conduct outreach and education to all affected parties, including generators, 

haulers, facilities, edible food recovery organizations, and city/county 
departments

• Capacity Planning: Evaluating your jurisdiction’s readiness to implement SB 1383
• Procure recycled organic waste products like compost, mulch, and renewable 

natural gas (RNG)
• Inspect and enforce compliance with SB 1383
• Maintain accurate and timely records of SB 1383 compliance

• CalRecycle Oversight Responsibilities 
• SB 1383 Key Implementation Dates
• SB 1383 Key Jurisdiction Dates

Additional Resources
• CalRecycle’s Short-Lived Climate Pollutants (SLCP): Organic Waste Methane 

Emissions Reductions webpage has more information: 
https://www.calrecycle.ca.gov/Climate/SLCP/

• CalRecycle’s SB 1383 Rulemaking webpage as more information about the status of 
1383 regulations: https://www.calrecycle.ca.gov/laws/rulemaking/slcp
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• When we are talking about organic waste for the purposes of SB 1383 we are talking about 
green waste, wood waste, food waste, but also fibers, such as paper and cardboard.

• Organic waste comprises two-thirds of our waste stream. 
• Food waste alone is the largest waste stream in California.

• According to CalRecycle’s last waste characterization study in 2014, food waste 
comprised 18 percent of what we disposed.

• SB 1383 also requires California to recover 20 percent of currently disposed edible food. 
• We currently don’t know how much of the food waste stream is edible. 
• CalRecycle is conducting a new waste characterization study in 2018/19 that is taking a 

closer look at our food waste stream.
• The results of this study will help determine how much edible food waste is landfilled on 

average throughout the state. 
• Here’s what we do know: 

• 1 in 5 children go hungry every night in California – redirecting perfectly edible food that 
is currently being disposed to feed those in need can help alleviate this.

• For every 2 ½ tons of food rescued, that’s the equivalent of taking 1 car off the road for 
a year. (https://www.epa.gov/energy/greenhouse-gas-equivalencies-calculator)
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• Landfilling organic waste leads to the anaerobic breakdown of that material, which creates 
methane. 

• Landfills are responsible for 21% of the state’s methane emissions. Landfills are the third 
largest producer of methane.

• Methane is 72 times more potent than Carbon Dioxide (C02) over a 20-year horizon.
• Climate change may seem like a distant problem, but there are other more localized 

environmental impacts associated with landfill disposal of organic waste that have immediate 
negative impacts on our community now. 

• Landfilling organic waste is a significant source of local air quality pollutants (NOX and 
PM2.5). 

• These pollutants have an immediate negative impact on the air our community and it 
can cause respiratory issues and hospitalizations.  

• Diverting organic waste to recycling can significantly reduce these local air quality 
emissions and the associated negative impacts.

We are starting to see the effects of climate change in cities and counties throughout California.
• Longer droughts and warmer temperatures are drying our forest and contributing to the 

ever increasing number of wildfires in CA (which also impact air quality).
• Cyclical droughts
• Bigger storms
• Coastal erosion due to rising sea levels

• We should not underestimate the cost of these climate change impacts. 
• The state and communities are spending billions fighting wildfires, removing debris and 

rebuilding homes. 
• That means we are paying for the effects of climate change today. 
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• The financial and public health impacts are here and we need to take action to 
mitigate climate change now

• That is why the state enacted SB 1383, which is designed to reduce the global warming 
gasses like methane, which are the most potent and are “short-lived”

• Reducing this gas now, through actions like organic waste recycling will significantly reduce 
emissions, and will reduce the impacts of climate change in our life time. 

Overview of SB 1383:
• SB 1383 establishes aggressive organic waste reduction targets. 
• SB 1383 also builds upon Mandatory Commercial Organics Recycling law.  Our jurisdiction 

has been implementing this law since 2016. 
• SB 1383 requires Californians to reduce organic waste disposal by 50% by 2020 and 75% by 

2025. 
• These targets use the 2014 Waste Characterization Study measurements when 23 

million tons of organic waste were disposed. 
• These disposal reductions will reduce at least 4 million metric tons of greenhouse gas 

emissions annually by 2030. 
• Additionally as a part of the disposal reduction targets the Legislature directed CalRecycle to 

increase edible food recovery by 20 percent by 2025. 
• The food recovery goal is unique. 
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Highlighted here on the slide are the key dates for SB 1383 implementation and milestones.  
1. This law, the targets, and the requirements for CalRecycle to adopt regulations were adopted 

in September 2016
2. CalRecycle conducted two years of informal hearings with local governments and stakeholders 

to develop regulatory concepts. 
Formal Rulemaking

1. CalRecycle started the formal regulation rulemaking January 18, 2019, this is expected to 
conclude by the end of 2019.

Regulations Take Effect 
1. The regulations will become enforceable in 2022.

a. Jurisdictions must have their programs in place on January 1, 2022.
Jurisdictions Must Initiate Enforcement

1. In 2024 Jurisdictions will be required to take enforcement against noncompliant entities.
2. Finally, in 2025 the state must achieve the 75 percent reduction and 20 food recovery targets.
3. To meet the deadline of January 1, 2022, CalRecycle expects that jurisdictions will be 

planning and making programmatic and budgetary decisions regarding the 
requirements in advance of the deadline.  

4. CalRecycle can begin enforcement actions on jurisdictions and other entities starting on Jan. 
1, 2022. 

5. The enforcement process on jurisdictions is different than under AB 939:
a. Like many solid waste and recycling regulations, a regulated entity (such as a city or 

county) can be issued a violation and be subject to enforcement for failure to comply 
with any individual aspect of the regulation. This is different from the unique AB 939 
enforcement structure where a jurisdiction’s overall efforts to achieve specific target are 
reviewed in arrears
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b. Like most regulatory enforcement programs, the enforcing agency (CalRecycle) will 
have discretion to determine the level of penalty necessary to remedy any given 
violation. E.g. A reporting violation may be considered less severe than a failure to 
provide collection services to all generators.

c. CalRecycle will consider certain mitigating factors which are specifically enumerated in 
the regulation. This is not the same as good faith effort but includes similar 
considerations. The specific nuances regarding requirements for state and local 
enforcement will be discussed in the later slides. 

• These timelines mean that we need to start planning now.

 

1. To meet the deadline of January 1, 2022, CalRecycle expects that jurisdictions will be 
planning and making programmatic and budgetary decisions regarding the 
requirements in advance of the deadline.

a. CalRecycle can begin enforcement actions on jurisdictions and other entities starting on 
Jan. 1, 2022. 

2. This slide outlines the major programmatic activities for jurisdictions and the following slides 
will cover more details.

3. In 2024 Jurisdictions will be required to take enforcement against noncompliant entities.
a. There are additional details in the draft regulations regarding the enforcement 

requirements  
4. CalRecycle has some funding through competitive grant programs, as well as a loan program, 

for establishing the infrastructure for recycling organic waste and recovering edible food.  
However, for the programmatic activities, such as enforcement, inspections, education, 
collection we will need to plan for budgetary changes to address these.
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a. In early 2020 CalRecycle will have a number of tools that we can begin utilizing, such as 
a model enforcement ordinance, franchise agreement models, and education materials.  
Using the 2018 and 2020 Statewide Waste Characterization Studies, jurisdictions will 
have data needed to conduct some of the capacity planning requirements.

b. Although the regulations are not finalized the major components are not expected to 
change.

c. We need to start planning now to have the programmatic and budgetary changes in 
place by January 1, 2022.

Jurisdictions will be required to adequately resource these programs:
1. Provide organic waste collection services to all residents and businesses.

A. This means for all organic waste, including green waste, wood waste, food waste, 
manure, fibers, etc. 

B. Containers have prescribed colors (any shade of grey or black for trash, green for 
organic waste and blue containers for traditional recyclables)

C. There are container labeling and contamination monitoring requirements
D. We need to assess our current collection programs and determine what may need to 

be, expanded, or changed
2. Establish edible food recovery program for all Tier 1 and 2 commercial edible food 

generators
A. This means ensuring that there are edible food recovery organizations that have 

enough capacity
B. This may entail providing funding to ensure there is adequate capacity and collection 

services
3. Conduct education and outreach to all generators
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A. This will require education to be provided to all generators, and when applicable 
education may need to be provided in Spanish and other languages.

4. Our jurisdiction will be required to procure certain levels of compost, renewable gas 
used for transportation fuels, electricity, heating applications, or pipeline injection, or 
electricity from biomass conversion produced from organic waste. 

5. Plan and secure access for recycling and edible food recovery capacity.
6. We will be required to monitor compliance and conduct enforcement 

A. Monitoring and education must begin in 2022
B. Enforcement actions must start Jan 1, 2024

7. We will need to adopt an ordinance, or similarly enforceable mechanism that is 
consistent with these regulatory requirements prior to 2022.

8. Planning in 2019 will be critical to meet the deadline.
 

1. Jurisdictions should start planning now to get ready for SB 1383 implementation. 
2. This law extends beyond directing waste management and recycling operations and 

staff. 
a. Each department will need to understand how SB 1383 impacts their work. 
b. Recordkeeping and reporting requirements extend to all of these departments, 

and jurisdiction leaders will play a vital role in ensuring compliance with SB 1383. 
• City Councils and Boards of Supervisors will need to pass local enforcement ordinances to 

require all residents and businesses to subscribe to these services.
• City Managers and Chief Administrative Officers will be involved in capacity planning, 

directing procurement of recycled organic products like compost and renewable natural gas, 
and establishing edible food recovery programs. 
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• Finance and Legal staff will be involved in local enforcement ordinances, new collection fees, 
and ensuring programs are adequately resourced.

• Purchasing staff will be central to procuring recycled organic products, including paper. 
• Procure does not necessarily mean purchase, but this department is likely aware of 

current compost, mulch, RNG, and paper product purchases for the jurisdiction.
• Public Works staff are involved with hauler agreements, local waste management processing 

facilities, and organic waste recycling facilities (like compost and anaerobic digestion facilities). 
They may also be involved in civil engineering activities where compost may be utilized (as in 
erosion control along city streets and embankments).

• Public Parks staff may be involved with assessing the need for local compost application to 
parks and city landscaped areas. 

• Environmental Health staff may be tasked with enforcement duties, including inspecting 
commercial food generators for compliance with edible food recovery requirements.

• Public Transportation and Fleet departments could be involved in procuring renewable 
natural gas for city and county owned vehicles. 

(Note to presenter: You might customize this slide to reflect the collection system for residential and 
commercial recycling programs.  Remember this law/regulation is about all organic waste so that 
means the fibers, foodwaste, greenwaste, manure, etc.)

• The most basic element of the regulation is that jurisdictions are required to provide an 
organic waste collection service to each of their residents and businesses. 

• The regulations also require all residents and businesses to use an organic waste 
recycling service that meets the regulatory requirements.  

• Jurisdictions must have enforceable requirements on its haulers that collect organic waste in 
the jurisdiction, and also for commercial and residential generators and self-haulers.
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• There is a lot of detail regarding the types of allowable collection programs (several pages of 
regulatory text dedicated just to this).  These are the high level requirements. 

• Each resident and business, must subscribe to an organic waste collection service 
that either “source-separates” the waste (e.g. separate bins), or transports all 
unsegregated waste to a facility that recovers 75 percent of the organic content 
collected from the system. 

• The regulations allow for a menu of collection options.
• A one-can system – you’ll be responsible for ensuring that all contents are 

transported to a facility that recovers 75% of organic content
• A two-can system – at least one of the containers (whichever includes organic 

waste and garbage) must be transported to a facility that recovers 75% of 
organic content

• A three-can system – organic waste is required to be source separated (paper in 
blue, food and yard in green).   No recovery rate

• The three-can option also allows additional separation at the hauler/generators 
discretion… For example some jursidictions provided separate containers for 
yard (green) and food (brown) waste so they can be managed separately

• The same rules will apply to entities not subject to local control, and CalRecycle will oversee 
State Agencies, UCs, CSUs, Community Colleges, K-12 schools and other entities not subject 
to local oversight.  

(Note to presenter: You may want to customize the speaking points depending on how much your 
community is already doing to implement edible food recovery programs)
SB 1383 requires that we strengthen our existing infrastructure for edible food recovery and food 
distribution. 
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Jurisdictions – are responsible to implement Edible Food Recovery Programs in their communities. 
Even in communities where existing infrastructure already exists, there are new recordkeeping and 
inspection tasks that will need to be implemented. 

• Assess Capacity of Existing Food Recovery 
• Establish Food Recovery Program (And Expand Existing Infrastructure if necessary)
• Inspect Commercial Generators for Compliance
• Education and Outreach

Jurisdictions should get a head start on 1383 implementation by assessing the infrastructure 
that currently exists within your community. Jurisdictions need to assess the following:

• How many commercial generators do you have? How much edible food could they donate? 
• How many food recovery organizations exist, and what is their capacity to receive this 

available food?
• What gaps do we have in our current infrastructure and what do we need to do to close them?
• How can we fund the expansion of edible food recovery organizations? (Grants, partnerships, 

sponsorships, etc.)
• What partnerships currently exist and what new partnerships need to be established?

 CalRecycle will be developing some tools to assist jurisdictions with this assessment.

Jurisdictions must conduct education and outreach to:
1. All businesses and residents regarding collection service requirements, contamination 

standards, self-haul requirements, and overall compliance with 1383
2. Commercial edible food generators regarding edible food donation requirements, and 

available edible food recovery organizations
Educational material must be linguistically accessible to our non-English speaking residents.  
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• Each jurisdiction will have a minimum procurement target that is linked to its population. 
CalRecycle will notify jurisdictions of their target Prior to January 1, 2022

• The jurisdiction can decide what mix of compost, mulch, biomass derived electricity, or 
renewable gas they want to use to meet their target.

• CalRecycle will provide a calculator with the conversion factors for compost/renewable 
gas/electricity from biomass conversion made from organic waste for a jurisdiction to 
use to calculate progress towards meeting their target. 

• Procurement doesn’t necessarily mean purchase. 
• A jurisdiction that produces its own compost, mulch, renewable gas, or electricity from 

biomass conversion can use that toward the procurement target. Same goes for the 
jurisdiction’s direct service providers (for example, its haulers).

• A jurisdiction can use compost or mulch for erosion control, soil amendment, soil 
cover, parks/open spaces, giveaways.

• A jurisdiction can use renewable gas to fuel their fleets, or a jurisdiction’s waste 
hauler could use renewable gas to fuel their trucks. Renewable gas can be used 
for transportation fuels, electricity, or heating applications.

•SB 1383 also requires that jurisdictions procure recycled-content paper when it is 
available at the same price or less then virgin material.

•Finally procured paper products must meet FTC recyclability guidelines (essentially products 
we purchase must be recyclable).
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(Note to presenter: If your Jurisdiction already enforces CalGreen and MWELO, then you would 
address that this would not be a new requirement, or this slide could be eliminated.)

Jurisdictions will have to adopt and ordinance or other enforceable requirement that requires 
compliance with CalGreen and Water Efficient Landscape Ordinance requirements (California 
Code of Regulations Title 24, Part 11):

•Providing readily accessible areas for recycling containers in commercial and multi-family units
•Recycling organic waste commingled with C&D debris, to meet CalGreen 65% requirement for 

C&D recycling in both residential and non-residential projects
•Require new construction and landscaping projects to meet Water Efficient Landscape 

requirements for compost and mulch application. 
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(Note to presenter: You might customize this slide if you have already secured adequate capacity for 
your organic recyclables.)
In California today we have about 180 compost facilities with 34 of them accepting food waste. 

•We have 14 AD facilities accepting solid waste. 
•There is also a significant number of Waste Water Treatment Plants that could be leveraged to 

use for co-digestion of food waste.  
•It will take a significant number of new facilities to recycle an additional 20-25 million tons of 

organic waste annually. CalRecycle estimates we will need 50-100 new or expanded 
facilities (depending on the size of each new facility this number could fluctuate).

Page 19 of 27

111



Key Points:
1. Each jurisdiction must plan for adequate capacity for recycling organic waste and for 

edible food recovery
A. For edible food recovery capacity each jurisdiction must plan to recover 20 

percent of the edible food for human consumption, must identify Tier 1 and 2 
commercial edible food generators, and funding for edible food recovery 
infrastructure

2. Each county will lead this effort by coordinating with the cities in the county to estimate 
existing, new and/or expanded capacity.

3. Counties and cities must demonstrate that they have access to recycling capacity through 
existing contracts, franchise agreements, or other documented arrangements.

4. There are requirements for each jurisdiction to consult with specified entities to determine 
organic waste recycling capacity, such as the Local Enforcement Agency, Local Task 
Force, owners/operators of facilities, community composting operations, and from citizens, 
such as disadvantaged communities, i.e., to discuss the benefits and impacts associated 
with expansions/new facilities.

5. For edible food recovery the county and city must contact edible food recovery 
organizations that serve the jurisdiction to determine how much existing, new and/or 
planned capacity if available.

6. If capacity cannot be guaranteed, then each jurisdiction within the county that lacks 
capacity must submit an implementation schedule to CalRecycle that includes specified 
timelines and milestones, including funding for the necessary recycling or edible food 
recovery facilities.

7. The County must collect data from the cities on a specified schedule and report to 
CalRecycle.  Cities are required to provide the required data to the County within 120 days.
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A. Start year for planning and reporting is 2022 – that report must cover 
2022-2025. 

B. Subsequent reports will be due every 5 years, and will plan for a 10-year 
horizon

• By January 1, 2022, Jurisdictions are required to have:
• An enforcement mechanism or ordinance in place, yet they are not required to enforce 

until 2024.
• Between Jan 2022 and Dec 2023, jurisdictions need to:

• Identify businesses in violation and provide educational material to those generators 
• The focus during the first 2 years is on educating generators.  
• The goal is to make sure every generator has an opportunity to comply 

before mandatory jurisdiction enforcement comes into effect in 2024.  
• The regulations allow 2 years for education and compliance.

• After January 2024, jurisdictions shall take progressive enforcement against organic waste 
generators that are not in compliance.  

• The progressive approach allows for notification to the generator and provides ample 
time for the generator to comply before penalties are required to be issued by the 
jurisdiction.  

• CalRecycle sets a maximum timeframe that a jurisdiction has to issue a Notice of 
Violation and issue penalties to a generator.  

• The jurisdiction has the flexibility to develop its own enforcement process within these 
parameters.  

• When a Jurisdiction determines a violation occurred the jurisdiction is required to, 
at a minimum:
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• Issue a Notice of Violation within 60 days of determining a violation. 
• If the generator still has not complied within 150 days from the issuance of 

the Notice of Violation, then the jurisdiction is responsible to issue 
penalties

• The 150 days, between the Notice and Violation and the penalty 
phase, allows the jurisdiction to use other methods to achieve 
compliance prior to being required to issue penalties.  Therefore, 
only the most recalcitrant violators will need to be fined.  

• The regulations allow a generator to be out of compliance for a total 
210 days, before penalties must be issued.

• The regulations set a minimum penalty amount of at least $50 for the first offense 
within one year and can go up to $500 a day for multiple offenses occurring 
within one year.  

• An early robust education program will minimize the amount of future enforcement 
action needed

(Note to Presenter: If needed, customize the next couple of slides to fit the type of collection service 
that your City has/will have for residential and commercial.  You may have residential on 3-container, 
multifamily on single or 2-container and businesses having all three depending on the business.)

• If a Jurisdiction is using a 3- or 2-bin organic waste collection service they are required to do:
• Annual compliance review of commercial businesses just as we should be doing 

now with AB 1826 Mandatory Commercial Recycling
• Commercial businesses that generate 2 CY or more per week of solid waste 

(trash, recycling, organics), 
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• Note: commercial businesses include multi-family dwellings of five units or 
more

• This can be a desk audit to review reports from our haulers to verify that service 
is provided or that they are complying through self-hauling or backhauling

• 2- or 3-Collection Service: 
• Route reviews: We are supposed to conduct route reviews of commercial 

businesses and residential areas.  The route reviews check for: 
• Verifying subscription (validating the desk review)

• This entails seeing that the business has the appropriate 
external containers.

• If a business does not use the hauler’s service, then 
verifying the business is self-hauling would be necessary.  
As noted earlier this is same type of action that AB 1826 
already requires

• Note: This random inspection of routes does not require 
going inside a business to verify that the business has 
appropriate containers/labels inside of the business.

• Monitoring for contamination on
• Randomly selected containers, and ensuring all collection routes 

are reviewed annually and that contamination is being monitored in 
the collection containers and education is provided if there is an 
issue

OR
• A jurisdiction has the option of conducting waste composition 

studies every six months to identify if there are prohibited container 
contaminants. If there is more than 25 percent prohibited container 
contaminants, then additional education must be provided 

• The Route Reviews can be done by our hauler(s)
• Single Unsegregated Collection Service: Same as the 2- or 3-bin service except:

• We will need to verify with our hauler(s) that the contents are transported 
to a high diversion organic waste processing facility and that the facility is 
meeting the requirements of the organic content recovery rate

• Note: The department will be identifying in the future what facilities 
are high diversion organic waste processing facilities as the 
facilities will be reporting to CalRecycle.

• There are no route reviews required
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(Note to Presenter:  If your jurisdiction is already implementing an edible food recovery program and 
conducting inspections, such as through the Health Department you will want to revise the talking 
points.)
Edible Food Recovery Program

• These types of inspections will be new for our jurisdiction.
• We will need to plan resources to conduct these inspections.

• We might consider partnering with Health Inspectors that are 
already visiting food generators.

• Inspections on Tier One edible food generators in 2022 and Tier Two in 2024
• Verify they have arrangements with a food recovery organization
• Verify that the food generators are not intentionally spoiling food 

that can be recovered
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•Our jurisdiction will have to maintain all information in an Implementation Record.
• Many sections require a minimum level of recordkeeping such as “ordinances, 

contracts, and franchise agreements”.
• This graphic is a snapshot of items to be kept in the Implementation Record.
• CalRecycle staff may review the implementation record as part of an audit of 

our program.
• The Implementation Record needs to be stored in one central location

• It can be kept as a physical or electronic record
• It needs to be accessible to CalRecycle staff within ten business days
• It needs to be retained for five years
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Enforcement – CalRecycle will authorize low population and rural area waivers.  In the case of 
entities such as public universities, which may be exempt from local solid waste oversight, 
CalRecycle will be directly responsible for ensuring compliance. This will be monitored through 
CalRecycle’s existing state agency monitoring process. 
CalRecycle will be evaluating a Jurisdiction’s Compliance. 

For example:
• Verifying that all organic waste generators have service
• Jurisdictions are providing education
• Issuing Notices of Violation within the correct timeline

SB 1383 is a Statewide target and not a jurisdiction organic waste diversion target.  Unlike with 
AB 939 where there was a specified target for each jurisdiction, SB 1383 prohibits a jurisdiction 
target.  Due to this structure:

• The regulations require a more prescriptive approach, and establishes state 
minimum standards.

• Jurisdictions will have to demonstrate compliance with each of the prescriptive 
standards rather than the determination of a Good Faith Effort, which uses 
a suite of indicators to determine if a jurisdiction is actively trying to implement  
programs and achieve targets

Under the SB 1383 regulations if CalRecycle determines a jurisdiction is violating one or more of 
the requirements, 

• A jurisdiction will be noticed and will have 90 days to correct.  
• Most violations should be able to be corrected in this timeframe.  For cases 

where the jurisdiction may need a little additional time, the timeframe can be 
expanded to 180 days  

Page 26 of 27

118



• For violations that are due to barriers outside the jurisdictions control 
and which may take more time to correct, the regulations allow for the 
jurisdiction to be placed on a Corrective Action Plan (CAP), allowing up to 24 
months to comply.  In these cases, it must be apparent that the jurisdiction has 
taken substantial effort to comply but cannot due to extenuating circumstances 
(such as a lack of capacity, disaster).

• An initial corrective action plan issued due to inadequate capacity of organic 
waste recovery facilities may be extended for a period of up to 12 months if the 
jurisdiction meets the requirements and timelines of its CAP and has 
demonstrated substantial effort to CalRecycle.

The Corrective Action Plan [or CAP] is modeled off of the Notice and Order Process that is used for 
noncompliance at solid waste facilities, where a number of steps or milestones must be taken by the 
solid waste facility operator prior to being able to fully comply.

Regarding eligibility for a CAP failure of a governing body to adopt and ordinance, or adequately 
fund/resource a program IS NOT considered substantial effort or an Extenuating Circumstance and 
will not allow a violation to be subject to a Corrective Action Plan.

(Note to presenter:  If you have been participating in the regulatory workshops you might customize 
this slide.  If you haven’t been participating you might consider using this slide to discuss next steps 
with your elected officials and executive management.)
Jurisdictions are encouraged to participate in the 1383 regulatory process.
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2180 Milvia Street, Berkeley, CA 94704    Tel: 510.981.XXXX    TDD: 510.981.6903    Fax: 510.981.XXXX 
E-Mail: xxxxx@CityofBerkeley.info 

 
 
 

SUPPLEMENTAL REVISED  
AGENDA MATERIAL 

for Supplemental Packet 2 
 
 
Meeting Date:   February 4, 2020 
 
Item Number:   2 
 
Item Description:   Statement on Item 2 - Amendments to the Berkeley Election  

Reform Act to prohibit Officeholder Accounts; Amending BMC  
Chapter 2.12 

 
Submitted by:  Councilmember Hahn 
 
This item seeks to outlaw Officeholder Accounts in Berkeley. I would like to offer an 
alternative: to allow Officeholder Accounts but establish regulations to limit them in ways that 
reflect Berkeley’s limitations on campaign donations and consider narrowing the uses for 
which Officeholder Account funds can be used.   
 
The action I advocate for Council to take is to refer a discussion of Officeholder accounts to 
the Agenda and Rules Committee, to consider a reasonable set of limitations and rules for 
such accounts and bring back recommendations to the full Council, for the Council to 
consider referring to the Fair Campaign Practices Committee. 
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ACTION CALENDAR 

February 4, 2020 

 

To:  Honorable Mayor and Members of the City Council 

From:  Vice Mayor Sophie Hahn  

Subject: Statement on Item 2 - Amendments to the Berkeley Election Reform Act to 

prohibit Officeholder Accounts; Amending BMC Chapter 2.12 

 
RECOMMENDATION 

This item seeks to outlaw Officeholder Accounts in Berkeley. I would like to offer an alternative: 

to allow Officeholder Accounts but establish regulations to limit them in ways that reflect 

Berkeley’s limitations on campaign donations and consider narrowing the uses for which 

Officeholder Account funds can be used.   

 

The action I advocate for Council to take is to refer a discussion of Officeholder accounts to the 

Agenda and Rules Committee, to consider a reasonable set of limitations and rules for such 

accounts and bring back recommendations to the full Council, for the Council to consider 

referring to the Fair Campaign Practices Committee. 

 

Officeholder accounts are accounts an elected official can open, and raise funds for, to pay for 

expenses related to the office they hold.1 They are not campaign accounts, and cannot be used 

for campaign purposes. The types of expenses Officeholder Accounts can be used for include 

research, conferences, events attended in the performance of government duties, printed 

newsletters, office supplies, travel related to official duties, etc. Cities can place limits on 

Officeholder Accounts, as Oakland has done.2 Officeholder Accounts must be registered as 

official “Committees” and adhere to strict public reporting requirements, like campaign 

accounts. They provide full transparency to the public about sources and uses of funds. 

 

The FCPC bases its recommendation to prohibit Officeholder Accounts on arguments about 

“equity” and potential “corruption” in elections. The report refers repeatedly to “challengers” and 

“incumbents,” suggesting that Officeholder Accounts are vehicles for unfairness in the election 

context. 

 

I believe that the FCPC’s recommendations reflect a misunderstanding of the purpose and uses 

of Officeholder Accounts, equating them with campaign accounts and suggesting that they 

create an imbalance between community members who apparently have already decided to run 

against an incumbent (so-called “challengers”) and elected officials who are presumed to be 

                                                
1 http://www.fppc.ca.gov/content/dam/fppc/NS-
Documents/LegalDiv/Regulations/Index/Chapter5/18531.62.pdf 
2 http://www2.oaklandnet.com/w/OAK052051  
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always running for office. The recommendations do not take into account some important 

framing: the question of what funds are otherwise available to pay for Officeholder-type 

expenses for Officeholders or members of the public. Contrary to the conclusions of the FCPC, I 

believe Officeholder accounts are an important vehicle to redress a significant disadvantage for 

elected officials, whose ability to exercise free speech in the community and participate in 

conferences and events related to their profession is constrained by virtue of holding public 

office, as compared to community members, whose speech rights are unrestricted in any 

manner whatsoever, and who can raise money to use for whatever purposes they desire. 

 

Outlawing Officeholder Accounts is also posited as a means to create equity between more and 

less wealthy Officeholders, on the theory that less affluent Officeholders will have less access to 

fundraising for Officeholder Accounts than more affluent Officeholders.  Because there are no 

prohibition on using personal funds for many of the purposes for which Officeholder Account 

funds can be used, prohibiting Officeholder Accounts I believe has the opposite effect; it leaves 

more affluent Officeholders with the ability to pay for Officeholder expenses from personal 

funds, without providing an avenue for less affluent Officeholders, who may not have available 

personal funds, to raise money from their supporters to pay for such Officeholder expenses. 

 

The question of whether Officeholder Accounts should be allowed in Berkeley plays out in the 

context of a number of rules and realities that are important to framing any analysis.   

 

First, by State Law, elected officials are prohibited from using public funds for a variety of 

communications that many constituents nevertheless expect. For example, an elected official 

may not use public funds to send a mailing announcing municipal information to constituents, 

“such as a newsletter or brochure, […] delivered, by any means […] to a person’s residence, 

place of employment or business, or post office box.”3 Nor may an elected official mail an item 

using public funds that features a reference to the elected official affiliated with their public 

position.4  Note that Electronic newsletters are not covered by these rules, and can and do 

include all of these features, even if the newsletter service is paid for by the public entity. That 

said, while technically not required, many elected officials prefer to use email newsletter 

distribution services (Constant Contact, MailChimp, Nationbuilder, etc.) paid for with personal 

(or “Officeholder”) funds, to operate in the spirit of the original rules against using public funds 

for communications that include a photo of, or references to, the elected official.   

 

Without the ability to raise funds for an Officeholder Account, for an elected official to send a 

paper newsletter to constituents or to use an email newsletter service that is not paid for with 

public funds, they must use personal funds. A printed newsletter mailed to 5-6,000 households 

(a typical number of households in a Berkeley City Council District) can easily cost $5,000+, and 

an electronic mail service subscription typically costs $10 (for the most basic service) to $45 per 

month, a cost of $120.00 to over $500 per year - in personal funds.   

                                                
3 http://www.fppc.ca.gov/learn/public-officials-and-employees-rules-/communications-sent-using-public-
funds/campaign-related-communications.html 
4 http://www.fppc.ca.gov/learn/public-officials-and-employees-rules-/communications-sent-using-public-
funds/campaign-related-communications.html 
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Second, Berkeley City Councilmembers and the Mayor of Berkeley are not paid enough for 

there to be any reasonable expectation that personal funds should be used for these types of 

expenses.5  For many Councilmembers and/or the Mayor, work hours are full time - or more - 

and there is no other source of income.  

  

Finally, and most importantly, local elected officials are restricted from accepting money or gifts. 

An elected official cannot under any circumstances raise money to pay for Officeholder 

expenses such as printed communications, email newsletter services, travel and admission to 

industry conferences for which the elected official is not an official delegate (e.g., conferences 

on City Planning, Green Cities, Municipal Finance, etc.), and other expenses related to holding 

office that are not covered by public funds. Again, without the possibility of an Officeholder 

Account, an elected official generally must use personal funds for these expenses, allowing 

more affluent elected officials to participate while placing a hardship or in some cases a 

prohibition on the ability of less affluent elected officials to undertake these Officeholder-type 

activities - which support expected communications with constituents and participation in 

industry activities that improve the elected official’s effectiveness.   

 

The elected official’s inability to raise funds from others must be contrasted with the ability of a 

community member - a potential “challenger” who has not yet declared themselves to be an 

actual candidate - or perhaps a neighborhood association, business or corporation (Chevron, for 

example) - to engage in similar activities. Nothing restricts any community member or 

organization from using their own funds - or funds obtained from anyone - a wealthy friend, a 

corporation, a local business, a community organization or their neighbors - for any purpose 

whatsoever.   

 

Someone who doesn’t like the job an elected official is doing could raise money from family or 

connections anywhere in the community - or the world - and mail a letter to every person in the 

District or City criticizing the elected official, or buy up every billboard or banner ad on Facebook 

or Berkeleyside to broadcast their point of view.  By contrast, the elected official, without access 

to an Officeholder Account, could only use personal funds to “speak” with their own printed 

letter, billboard or advertisement. Community members (including future “challengers”) can also 

attend any and all conferences they want, engage in travel to visit interesting cities and projects 

that might inform their thoughts on how a city should be run, and pay for those things with 

money raised from friends, colleagues, businesses, corporations, foreign governments - 

anyone. They are private citizens with full first amendment rights and have no limitations, no 

reporting requirements, no requirements of transparency or accountability whatsoever. 

 

The imbalance is significant. Outside of the campaign setting, where all declared candidates 

can raise funds and must abide by the same rules of spending and communications, elected 
officials cannot raise money for any expenses whatsoever, from any source, while community 

                                                
5 Councilmembers receive annual compensation of approximately $36,000, while the Mayor receives 
annual compensation of approximately $55,000.5   
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members, including organizations and private companies, can raise as much money as they 
want from any sources, and use that money for anything they choose.   
 

Without the ability to establish and fund an Officeholder Account, the only option an elected 

official has is to use personal funds, which exacerbates the potential imbalance between elected 

officials with more and less personal funds to spend.  Elected officials work within a highly 

regulated system, which can limit their ability to “speak” and engage in other activities members 

of the public are able to undertake without restriction. Officeholder Accounts restore some 

flexibility by allowing elected officials to raise money for expenses related to holding office, so 

long as the sources and uses of those funds is made transparent.   

 

By allowing Officeholder Accounts and regulating them, Berkeley can place limits on amounts 

that can be raised, and on the individuals/entities from whom funds can be accepted, similar (or 

identical) to the limits Berkeley places on sources of campaign funds. Similarly, Berkeley can 

restrict uses of funds beyond the State’s restrictions, to ensure funds are not used for things like 

family members’ travel, as is currently allowed by the State. Oakland has taken this approach, 

and has a set of Officeholder Account regulations that provide a good starting point for Berkeley 

to consider.6      

 

I respectfully ask for a vote to send the question of potential allowance for, and regulation of, 

Officeholder Accounts to the Agenda and Rules Committee for further consideration. 

 

CONTACT: Sophie Hahn, District 5: (510) 981-7150 

 

                                                
6 http://www2.oaklandnet.com/w/OAK052051 
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Fair Campaign Practices Commission 

2180 Milvia Street, Berkeley, CA 94704 ● Tel: (510) 981-6998 ● TDD: (510) 981-6903 ● Fax: (510) 981-7099 
E-Mail: sharvey@cityof berkeley.info  Website: http://www.CityofBerkeley.info/ 

 
 
 

SUPPLEMENTAL  
AGENDA MATERIAL 

for Supplemental Packet 2  
 
 
Meeting Date:   February 4, 2020 
 
Item Number:   2 
 
Item Description:   Amendments to the Berkeley Election Reform Act to prohibit 
Officeholder Accounts; Amending BMC Chapter 2.12 
 
Submitted by:  Samuel Harvey; Deputy City Attorney / Secretary, Fair 
Campaign Practices Commission 
 
Attachment 4 to the report (“Memorandum signed by City Attorney Manuela 
Albuquerque”) included an attachment which was erroneously omitted from the 
Council item.  Attached is Attachment 4 (for context) along with the additional pages 
which should be included to appear as pages 16 -17 of the item.   
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Fair Campaign Practices Commission
PUBLIC HEARING
February 4, 2020

To: Honorable Mayor and Members of the City Council 

From: Fair Campaign Practices Commission

Submitted by: Dean Metzger, Chairperson, Fair Campaign Practices Commission

Subject: Amendments to the Berkeley Election Reform Act to prohibit 
Officeholder Accounts; Amending BMC Chapter 2.12

RECOMMENDATION
Conduct a public hearing and upon conclusion, adopt first reading of an ordinance 
amending the Berkeley Election Reform Act, Berkeley Municipal Code Chapter 2.12, 
to prohibit Officeholder Accounts (See Section 18531.62. Elected State Officeholder 
Bank Accounts, Regulations of the Fair Political Practices Commission).

SUMMARY
Contributions to and expenditures from Officeholder Accounts provide an unfair 
advantage to incumbents. They also increase the reliance on private campaign 
contributions and risk increasing the perception of corruption. Amending the Berkeley 
Election Reform Act to prohibit Officeholder Accounts will help to level the playing field 
in municipal elections, which was also a goal of the Fair Elections Act of 2016.

FISCAL IMPACTS OF RECOMMENDATION
None.

CURRENT SITUATION AND ITS EFFECTS
The proposed amendments to the Berkeley Election Reform Act (BERA) were adopted 
by the Fair Campaign Practices Commission (FCPC) at its regular meeting of 
November 21, 2019.

Action: M/S/C (Smith/Saver) to adopt the proposed amendments to BERA related to 
Officeholder Accounts.
Vote: Ayes: Metzger, Ching, Saver, Blome, McLean, Tsang, Smith; Noes: none; 
Abstain: none; Absent: O’Donnell (excused).

Pursuant to Berkeley Municipal Code Section 2.12.051, BERA may be amended by the 
“double green light” process. This process requires that the FCPC adopt the 
amendments by a two-thirds vote, and the City Council hold a public hearing and adopt 
the amendments by a two-thirds vote.

2180 Milvia Street, Berkeley, CA 94704 • Tel: (510) 981-7000 • TDD: (510) 981-6903 • Fax: (510) 981-7099
E-Mail: manager@CityofBerkeley.info Website: http://www.CityofBerkeley.info/Manager

Page 1 of 16

177

mailto:manager@cityofberkeley.info
http://www.cityofberkeley.info/Manager


Amendments to the Berkeley Election Reform Act 
to prohibit Officeholder Accounts PUBLIC HEARING

February 4, 2020

Page 2

BACKGROUND
The Fair Campaign Practices Commission has supported creating the circumstances in 
which the incumbent and challengers during an election play on as level a playing field 
as possible and reducing the influence of private campaign contributions. For instance, 
the Berkeley Fair Elections Act of 2016, which was passed by voters and recommended 
to Council by the Commission, included the following express purposes:

• Eliminate the danger of actual corruption of Berkeley officials caused by 
the private financing of campaigns.

• Help reduce the influence of private campaign contributions on Berkeley 
government.

• Reduce the impact of wealth as a determinant of whether a person 
becomes a candidate.

(Section 2.12.490(B)-(D).)

A recent inquiry to the Commission Secretary regarding the regulation of Officeholder 
Accounts resulted in a request from a Commissioner to have discussion of these 
accounts placed on the May 16, 2019 agenda for possible action. The following motion 
was made and passed at that meeting:

Motion to request staff work with Commissioner Smith to bring to a future 
meeting background information and a proposal to eliminate officeholder 
accounts (M/S/C: O’Donnell/Blome; Ayes: Blome, Ching, McLean, Metzger, 
O’Donnell, Saver, Smith, Tsui; Noes: None; Abstain: None; Absent: Harper 
(excused)).

Definition of an Officeholder Account

Under state law, an “officeholder account” refers to the funds held in a single bank 
account at a financial institution in the State of California separate from any other bank 
account held by the officeholder and that are used for “paying expenses associated with 
holding public office.” Officeholder Account funds cannot be used to pay “campaign 
expenses.” This definition is drawn from state law applicable to statewide elected 
officials: Government Code section 85316 (Attachment 2), and the accompanying 
regulation by the Fair Political Practices Commission (FPPC) codified at Title 2, Division 
6, of the California Code of Regulations, Section 18531.62 (Attachment 3).

Contributions to or expenditures from an Officeholder Account are not subject to 
BERA’s reporting requirements.  (The FPPC still requires the reporting of activity 
relating to Officeholder Accounts, which is available to view on Berkeley’s Public Access 
Portal.)  If, however, a complaint is filed that an Officeholder Account is used for
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Amendments to the Berkeley Election Reform Act 
to prohibit Officeholder Accounts PUBLIC HEARING

February 4, 2020

Page 3

campaign contributions or to pay “campaign expenses,” BERA can be used to respond 
to the complaint. The legal arguments for these statements are contained in a 
memorandum signed by City Attorney Manuela Albuquerque to Aide to Mayor Shirley 
Dean, Barbara Gilbert, dated December 28, 1999 and a December 9, 1991 
memorandum by Secretary and Staff Counsel to the FCPC, Sarah Reynoso, that is 
attached to the December 28, 1999 memo. (Attachment 4.) Because the BERA 
provisions relied on in these memoranda have not been amended, and because no 
other BERA provisions have been added to regulate officeholder accounts, the 
memoranda’s conclusions remain valid and are still controlling guidance.

Contributions to Officeholder Accounts

Funds raised for Officeholder Accounts in Berkeley are not subject to any limitations, 
either from the FPPC or BERA. Neither is there a limit on the total amount the 
Officeholder Account fund may receive in contributions per year. Contributions to an 
elected official’s Officeholder Account may put that contributor in a more favorable light 
with the elected official than might otherwise be the case.

Expenditures from Officeholder Accounts

Except for the restriction that Officeholder Account funds cannot be used for “campaign 
expenses,” BERA does not restrict how funds from Officeholder Accounts can be used.

There are a number of permissible expenditures from Officeholder Accounts that could 
put an elected official in a favorable light with voters that are not available to a 
challenger for that office.  A donation to a nonprofit organization, although technically 
not a “campaign expense,” would be seen favorably by those receiving the funds as well 
as individuals favorably disposed to the nonprofit organization receiving the funds. An 
individual running against this incumbent would have to draw on their own resources to 
make contributions to nonprofit organizations.

As long as political campaigns are not included, newsletters mailed to constituents 
related to events, information, or an officeholder’s position on matters before the 
Council are a permissible Officeholder Account expenditure. This keeps the 
incumbent’s name in front of the voter in a way unavailable to a challenger unless they 
pay for a newsletter and its distribution from their own resources.

Expenditures from Officeholder Account funds for flowers and other expressions of 
condolences, congratulations, or appreciation, while technically not “campaign 
expenses,” also increase the probability that the recipient will be favorably predisposed 
toward the elected official as a candidate for reelection or election to another office.
Again, a challenger would have to draw on their own resources to express condolences, 
congratulations, or appreciation to their potential supporters.
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Page 4

Further, officeholder accounts can be used to pay for a broad range of office expenses, 
such as meals, travel, parking tickets, or contributions to other candidates or political 
parties.1  Eliminating officeholder accounts would reduce reliance on and the influence 
of private contributions for these expenditures.

Recommendation

To make elections more equitable between challengers and incumbent and for the 
reasons given above, the Fair Campaign Practices Commission recommends 
prohibiting Officeholder Accounts.

Berkeley will not be the first to prohibit Officeholder Accounts. The San Jose Municipal 
Code was amended to prohibit officeholder accounts in January 2008.  (Chapter 12.06
– ELECTIONS, San Jose, CA Code of Ordinances, p. 10)

Part 8 - OFFICEHOLDER ACCOUNTS
12.06.810 - Officeholder account prohibited.

No city officeholder, or any person or committee on behalf of a city 
officeholder may establish an officeholder account or an account established 
under the Political Reform Act, California Government Code Section 8100 et seq. 
as amended, for the solicitation or expenditure of officeholder funds. Nothing in 
this section shall prohibit an officeholder from spending personal funds on official 
or related business activities.

The following additions to BERA are proposed:

2.12.157 Officeholder Account

“Officeholder Account” means any bank account maintained by an elected officer or by 
any person or committee on behalf of an elected officer, and whose funds are used for 
expenses associated with holding office and not for direct campaign purposes.

2.12.441 Officeholder account prohibited

A. No elected officer, or any person or committee on behalf of an elected officer, 
may establish an officeholder account.

B. No elected officer, or any person or committee on behalf of an elected officer, 
may use contributions, as defined in 2.12.100, for expenses associated with 
holding office.

1 Under state law applicable to state elected officials, officeholders may use campaign contributions for 
“expenses that are associated with holding office.” (Govt. Code, § 89510.) To qualify, expenditures must 
be “reasonably related to a legislative or governmental purpose.” (Id., § 89512.) “Expenditures which 
confer a substantial personal benefit shall be directly related to a political, legislative, or governmental 
purpose.” (Ibid.)
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Amendments to the Berkeley Election Reform Act 
to prohibit Officeholder Accounts PUBLIC HEARING

January 21, 2020

C. Anyone holding an active Officeholder Account on the date this change to 
BERA is adopted on a second reading by the City Council has one year from 
that date to terminate their Officeholder Account, in accordance with FPPC 
guidelines.

ENVIRONMENTAL SUSTAINABILITY
There are no identified environmental effects related to the recommendation in this 
report.

RATIONALE FOR RECOMMENDATION
This proposed change to BERA will help to level the playing field between challengers 
and the incumbent running for elective office.

ALTERNATIVE ACTIONS CONSIDERED
A Subcommittee was formed to consider the options of (1) amending the Berkeley 
Elections Reform Act, BMC Chapter 2.12, to prohibit Officeholder Accounts, (2) 
amending BERA to mitigate possible advantages incumbents with an Officeholder 
Accounts have over challengers, or (3) doing nothing with regard to Officeholder 
Accounts. The four members of the Subcommittee recommended unanimously to the 
full Commission to amend the Berkeley Elections Reform Act, BMC Chapter 2.12, to 
prohibit Officeholder Accounts.

CITY MANAGER
The City Manager takes no position on the content and recommendations of this report.

CONTACT PERSON
Dean Metzger, Chair, Fair Campaign Practices Commission. 981-6998

Attachments:
1: Proposed Ordinance
2: Government Code section 85316
3: Section 18531.62 (Elected State Officeholder Bank Accounts), Regulations of the 
Fair Political Practices Commission, Title 2, Division 6, California Code of Regulations 
4: Memorandum signed by City Attorney Manuela Albuquerque to Aide to Mayor 
Shirley Dean, Barbara Gilbert (including attached memorandum signed by Secretary 
and Staff Counsel to the FCPC, Sarah Reynoso, to the FCPC)

Page 5
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ORDINANCE NO. ##,###-N.S.

OFFICEHOLDER ACCOUNT PROHIBITED; AMENDING BERKELEY MUNICIPAL CODE 
CHAPTER 2.12

BE IT ORDAINED by the Council of the City of Berkeley as follows:

Section 1.  That Berkeley Municipal Code section 2.12.157 is added to read as follows:

BMC 2.12.157 Officeholder account

“Officeholder Account” means any bank account maintained by an elected officer or by 
any person or committee on behalf of an elected officer, and whose funds are used for 
expenses associated with holding office and not for direct campaign purposes.

Section 2.  That Berkeley Municipal Code section 2.12.441 is added to read as follows:

BMC 2.12.441 Officeholder account prohibited

A. No elected officer, or any person or committee on behalf of an elected officer, 
may establish an officeholder account.

B. No elected officer, or any person or committee on behalf of an elected officer, 
may use contributions, as defined in 2.12.100, for expenses associated with 
holding office.

C. This provision does not affect a candidate’s ability to establish a legal defense 
fund or the requirements for such a fund, as set forth in the Political Reform 
Act or by regulation.

D. Any active Officeholder Account on the date this change to BERA is adopted 
on a second reading by the City Council has one year from that date to 
terminate their Officeholder Account.

Section 3. Copies of this Ordinance shall be posted for two days prior to adoption in the 
display case located near the walkway in front of the Maudelle Shirek Building, 2134 
Martin Luther King Jr. Way. Within 15 days of adoption, copies of this Ordinance shall be 
filed at each branch of the Berkeley Public Library and the title shall be published in a 
newspaper of general circulation
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ARTICLE 3. Contribution Limitations [85300 - 85321]  ( Article 3 added June 7, 1988, by initiative Proposition 73. )

(a) Except as provided in subdivision (b), a contribution for an election may be accepted by a candidate for
elective state office after the date of the election only to the extent that the contribution does not exceed net debts
outstanding from the election, and the contribution does not otherwise exceed the applicable contribution limit for
that election.

(b) Notwithstanding subdivision (a), an elected state officer may accept contributions after the date of the election
for the purpose of paying expenses associated with holding the office provided that the contributions are not
expended for any contribution to any state or local committee. Contributions received pursuant to this subdivision
shall be deposited into a bank account established solely for the purposes specified in this subdivision.

(1) No person shall make, and no elected state officer shall receive from a person, a contribution pursuant to this
subdivision totaling more than the following amounts per calendar year:

(A) Three thousand dollars ($3,000) in the case of an elected state officer of the Assembly or Senate.

(B) Five thousand dollars ($5,000) in the case of a statewide elected state officer other than the Governor.

(C) Twenty thousand dollars ($20,000) in the case of the Governor.

(2) No elected state officer shall receive contributions pursuant to paragraph (1) that, in the aggregate, total more
than the following amounts per calendar year:

(A) Fifty thousand dollars ($50,000) in the case of an elected state officer of the Assembly or Senate.

(B) One hundred thousand dollars ($100,000) in the case of a statewide elected state officer other than the
Governor.

(C) Two hundred thousand dollars ($200,000) in the case of the Governor.

(3) Any contribution received pursuant to this subdivision shall be deemed to be a contribution to that candidate for
election to any state office that he or she may seek during the term of office to which he or she is currently elected,
including, but not limited to, reelection to the office he or she currently holds, and shall be subject to any applicable
contribution limit provided in this title. If a contribution received pursuant to this subdivision exceeds the allowable
contribution limit for the office sought, the candidate shall return the amount exceeding the limit to the contributor
on a basis to be determined by the Commission. None of the expenditures made by elected state officers pursuant
to this subdivision shall be subject to the voluntary expenditure limitations in Section 85400.

(4) The commission shall adjust the calendar year contribution limitations and aggregate contribution limitations
set forth in this subdivision in January of every odd-numbered year to reflect any increase or decrease in the
Consumer Price Index. Those adjustments shall be rounded to the nearest one hundred dollars ($100).

(Amended by Stats. 2007, Ch. 130, Sec. 149. Effective January 1, 2008. Note: This section was added by Stats.
2000, Ch. 102, and approved in Prop. 34 on Nov. 7, 2000.)
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NOTICE OF PUBLIC HEARING 
BERKELEY CITY COUNCIL

AMENDMENTS TO THE BERKELEY ELECTION REFORM ACT

The Fair Campaign Practices Commission is proposing amendments to the Berkeley 
Election Reform Act related to the prohibition of officeholder accounts.

The hearing will be held on, February 4, 2020, at 4:00 p.m. in the School District Board 
Room, 1231 Addison Street.

A copy of the agenda material for this hearing will be available on the City’s website at 
www.CityofBerkeley.info as of January 30, 2020.

For further information, please contact Samuel Harvey, Commission Secretary at 981- 
6998.

Written comments should be mailed or delivered directly to the City Clerk, 2180 Milvia 
Street, Berkeley, CA 94704, in order to ensure delivery to all Councilmembers and 
inclusion in the agenda packet.

Communications to the Berkeley City Council are public record and will become part of 
the City’s electronic records, which are accessible through the City’s website. Please 
note: e-mail addresses, names, addresses, and other contact information are not 
required, but if included in any communication to the City Council, will become 
part of the public record. If you do not want your e-mail address or any other contact 
information to be made public, you may deliver communications via U.S. Postal Service 
or in person to the City Clerk.  If you do not want your contact information included in 
the public record, please do not include that information in your communication. Please 
contact the City Clerk at 981-6900 or clerk@cityofberkeley.info for further information.

Published: January 24, 2020 – The Berkeley Voice
Pursuant to Berkeley Municipal Code Section 2.12.051

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
I hereby certify that the Notice for this Public Hearing of the Berkeley City Council was 
posted at the display case located near the walkway in front of the Maudelle Shirek 
Building, 2134 Martin Luther King Jr. Way, as well as on the City’s website, on 
January 30, 2020.

Mark Numainville, City Clerk
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