Planning Commission

AGENDA

REGULAR MEETING OF THE PLANNING COMMISSION
This meeting is held in a wheelchair accessible location.

Wednesday, October 4, 2023 North Berkeley Senior Center
5:30 PM 1901 Hearst Avenue, Berkeley

See “MEETING PROCEDURES” below.

All written materials identified on this agenda are available on the Planning Commission
webpage: https://berkeleyca.qov/your-gqovernment/boards-commissions/planning-
commission

PRELIMINARY MATTERS

1. Roll Call: Merker, Blaine, appointed by Councilmember Kesarwani, District 1
Vincent, Jeff, Chair, appointed by Councilmember Taplin, District 2
Moore lll, John E. “Chip”, appointed by Councilmember Bartlett, District 3
Oatfield, Christina, appointed by Councilmember Harrison, District 4
Mikiten, Elisa, appointed by Councilmember Hahn, District 5
Marthinsen, Emily, appointed by Councilmember Wengraf, District 6
Twu, Alfred, appointed by Councilmember Robinson, District 7
Hauser, Savlan, appointed by Councilmember Droste, District 8
Ghosh, Barnali, Vice Chair, appointed by Mayor Arreguin

2. Land Acknowledgement: The City of Berkeley recognizes that the community we live in
was built on the territory of xu€yun (Huchiun (Hooch-yoon)), the ancestral and unceded
land of the Chochenyo (Cho-chen-yo)-speaking Ohlone (Oh-low-nee) people, the
ancestors and descendants of the sovereign Verona Band of Alameda County.This land
was and continues to be of great importance to all of the Ohlone Tribes and descendants
of the Verona Band. As we begin our meeting tonight, we acknowledge and honor the
original inhabitants of Berkeley, the documented 5,000-year history of a vibrant community
at the West Berkeley Shellmound, and the Ohlone people who continue to reside in the
East Bay. We recognize that Berkeley’s residents have and continue to benefit from the
use and occupation of this unceded stolen land since the City of Berkeley’s incorporation
in 1878. As stewards of the laws regulating the City of Berkeley, it is not only vital that we
recognize the history of this land, but also recognize that the Ohlone people are present
members of Berkeley and other East Bay communities today. The City of Berkeley will
continue to build relationships with the Lisjan Tribe and to create meaningful actions that
uphold the intention of this land acknowledgement.
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3. Order of Agenda: The Commission may rearrange the agenda or place items on the
Consent Calendar.
4. Public Comment: Comments on subjects not included on the agenda. Speakers may

comment on agenda items when the Commission hears those items. (See “Public
Testimony Guidelines” below):

5. Planning Staff Report: In addition to the items below, additional matters may be reported
at the meeting. Next Commission meeting: October 18, 2023 (Special Meeting).

6. Chairperson’s Report: Report by Planning Commission Chair.

7. Committee Reports: Reports by Commission committees or liaisons. In addition to the
items below, additional matters may be reported at the meeting.

8. Approval of Minutes: Approval of Draft Minutes from the meeting on September 6, 2023.

9. Future Agenda Items and Other Planning-Related Events: None.

AGENDA ITEMS: All agenda items are for discussion and possible action. Public Hearing items
require hearing prior to Commission action.

10. Discussion: Draft Local Hazard Mitigation Plan
Recommendation: Receive a presentation on the status of the Local Hazard
Mitigation Plan (LHMP), take public comment, and provide

feedback to staff.
Written Materials: N/A.
Presentation: N/A.
11. Action: Public Hearing: Zoning Amendments to Support
Businesses
Recommendation: Review the proposed zoning ordinance amendments to

to support Berkeley businesses. Take public comment,
discuss, and make a recommendation to City Council.
Written Materials: Attached.
Presentation: N/A.

ADDITIONAL AGENDA ITEMS: In compliance with Brown Act regulations, no action may be
taken on these items. However, discussion may occur at this meeting upon Commissioner
request.

Information Items: None.

Communications: General.
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Late Communications: (Received after the packet deadline):
Late Communications: (Received and distributed at the meeting):
ADJOURNMENT

Meeting Procedures

Public Testimony Guidelines:

Speakers are customarily allotted up to two minutes each and may not cede their time to another
speaker. The Commission Chair may limit the number of speakers and the length of time allowed
to each speaker to ensure adequate time for all items on the Agenda. To speak during Public
Comment or during a Public Hearing, please line up behind the microphone. Customarily,
speakers are asked to address agenda items when the items are before the Commission rather
than during the general public comment period. Speakers are encouraged to submit comments
in writing. See “Procedures for Correspondence to the Commissioners” below.

Consent Calendar Guidelines:

The Consent Calendar allows the Commission to take action with no discussion on projects to
which no one objects. The Commission may place items on the Consent Calendar if no one
present wishes to testify on an item. Anyone present who wishes to speak on an item should
submit a speaker card prior to the start of the meeting, or raise his or her hand and advise the
Chairperson, and the item will be pulled from the Consent Calendar for public comment and
discussion prior to action.

Procedures for Correspondence to the Commissioners:
To distribute correspondence to Commissioners prior to the meeting date, submit comments
by 12:00 p.m. (noon), eight days before the meeting day (Tuesday) (email preferred):

e |If correspondence is more than 20 pages, requires printing of color pages, or includes pages
larger than 8.5x11 inches, please provide 15 copies.

e Any correspondence received after this deadline will be given to Commissioners on the day
just prior to the meeting.

o Staff will not deliver to Commissioners any additional written (or emailed) materials received
after 12:00 p.m. (noon) on the day of the meeting.

e Members of the public may submit written comments themselves early in the meeting. To
distribute correspondence at the meeting, please provide 15 copies and submit to the
Planning Commission Secretary just before, or at the beginning of, the meeting.

e Written comments should be directed to the Planning Commission Secretary, at the Land
Use Planning Division (Attn: Planning Commission Secretary).

Communications are Public Records: Communications to Berkeley boards, commissions, or
committees are public records and will become part of the City’s electronic records, which are
accessible through the City’s website. Please note: e-mail addresses, names, addresses,
and other contact information are not required, but if included in any communication to
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a City board, commission, or committee, will become part of the public record. If you do
not want your e-mail address or any other contact information to be made public, you may deliver
communications via U.S. Postal Service, or in person, to the Secretary of the relevant board,
commission, or committee. If you do not want your contact information included in the public
record, please do not include that information in your communication. Please contact the
Secretary to the relevant board, commission, or committee for further information.

Written material may be viewed in advance of the meeting at the Department of Planning &
Development, Permit Service Center, 1947 Center Street, 3" Floor, during regular business
hours.

Note: If you object to a project or to any City action or procedure relating to a project
application, any lawsuit which you may later file may be limited to those issues raised by you or
someone else in the public hearing on the project, or in written communication delivered at or
prior to the public hearing. The time limit within which to commence any lawsuit or legal
challenge related to these applications is governed by Section 1094.6, of the Code of Civil
Procedure, unless a shorter limitations period is specified by any other provision. Under Section
1094.6, any lawsuit or legal challenge to any quasi-adjudicative decision made by the City must
be filed no later than the 90th day following the date on which such decision becomes final. Any
lawsuit or legal challenge, which is not filed within that 90-day period, will be barred.

Meeting Access: This meeting is being held in a wheelchair
accessible location. To request a  disability-related
accommodation(s) to participate in the meeting, including
auxiliary aids or services, please contact the Disability Services
Specialist, at 981-6418 (V) or 981-6347 (TDD), at least three
business days before the meeting date.

Please refrain from wearing scented products to public meetings.
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Planning Commission

DRAFT MINUTES OF THE REGULAR PLANNING COMMISSION MEETING
September 6, 2023

The meeting was called to order at 5:37 p.m.
Location: North Berkeley Senior Center, 1901 Hearst Avenue, Berkeley, CA 94709

1. ROLL CALL:
Commissioners Present: Blaine Merker, Jeff Vincent, Christina Oatfield, Emily Marthinsen,
Brandon Yung (alternate for Alfred Twu), Savlan Hauser, Tim Frank (alternate for Barnali
Ghosh).

Commissioner Absent: Barnali Ghosh, Elisa Mikiten, Alfred Twu

Staff Present: Secretary Alisa Shen, Clerk Zoe Covello, Grace Wu, Ashley James, Claudia
Garcia, and Justin Horner.

2. LAND ACKNOWLEDGEMENT.

The City of Berkeley recognizes that the community we live in was built on the territory of
xu€yun (Huchiun (Hooch-yoon)), the ancestral and unceded land of the Chochenyo (Cho-
chen-yo)-speaking Ohlone (Oh-low-nee) people, the ancestors and descendants of the
sovereign Verona Band of Alameda County. This land was and continues to be of great
importance to all of the Ohlone Tribes and descendants of the Verona Band. As we begin
our meeting tonight, we acknowledge and honor the original inhabitants of Berkeley, the
documented 5,000-year history of a vibrant community at the West Berkeley Shellmound,
and the Ohlone people who continue to reside in the East Bay. We recognize that Berkeley’s
residents have and continue to benefit from the use and occupation of this unceded stolen
land since the City of Berkeley’s incorporation in 1878. As stewards of the laws regulating
the City of Berkeley, it is not only vital that we recognize the history of this land, but also
recognize that the Ohlone people are present members of Berkeley and other East Bay
communities today. The City of Berkeley will continue to build relationships with the Lisjan
Tribe and to create meaningful actions that uphold the intention of this land
acknowledgement.

3. ORDER OF AGENDA: No changes.
4. PUBLIC COMMENT PERIOD: 2
5. PLANNING STAFF REPORT:
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September 11, 2023, 6-8pm — The City will be hosting a North Berkeley BART
Presentation and Open House at the Berkeley Adult School to share the City’s draft
Objective Design Standards and the North Berkeley Housing Partners’ design concept for
the North Berkeley BART site.

Gilman Gateway Rezoning Project Update - At the end of July, Land Use Planning
received a pre-application for the Berkeley Forge. The Planning Commission reviewed
and provided feedback for the proposed rezoning at an EIR scoping session and follow-
up meeting in February and March of this year. The Draft EIR and zoning text will be
coming back to the Planning Commission for discussion and recommendation to Council
once all of the technical information required to produce the Draft EIR has been provided
to the City.

Information Items:

June 27, 2023 — City Council adopted the second reading of the Bird Safe Building
Requirements ordinance, https://berkeleyca.gov/sites/default/files/city-council-
meetings/2023-06-27%20Annotated%20Agenda%20-%20Council.pdf

July 11, 2023 & July 25, 2023 — City Council adopted the first and second readings of
Zoning Ordinance Amendments to Title 23 of the BMC to Conform to State Law, and Make
Non-Substantive Technical Edits

o First Reading: https://berkeleyca.gov/sites/default/files/city-council-meetings/2023-
07-11%20Annotated%20Agenda%20-%20Council.pdf

o Second Reading: https.//berkeleyca.qov/sites/default/files/city-council-
meetings/2023-07-25%20Annotated%20Agenda%20-%20Council.pdf

July 18, 2023 — City Council held a work session for the Ashby BART Station Transit-
Oriented Development (TOD), https://berkeleyca.gov/sites/default/files/city-council-
meetings/2023-07-18%20Worksession%20Annotated%20Agenda%20-%20Council.pdf

Communications:

e General.

Late Communications: See agenda for links.

e Supplemental Packet One.

6. CHAIR REPORT:

e Chair Vincent reminded all attendees to speak loudly, requested that commenters be
respectful of time allotted, and clarified that tonight is an action item — a public
hearing and recommendation to Council.

7. COMMITTEE REPORT: Reports by Commission committees or liaisons. In addition to the
items below, additional matters may be reported at the meeting.

e None.
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8. APPROVAL OF MINUTES:

Motion/Second/Carried (Moore/Merker) to approve the Planning Commission Meeting Minutes
from June 7, 2023.

Ayes: Merker, Vincent, Oatfield, Marthinsen, Moore, Yung, Hauser, Frank. Noes: None.
Abstain: None. Absent: Mikiten. (8-0-0-1)

9. OTHER PLANNING RELATED EVENTS:
¢ None.

AGENDA ITEMS
10. Action: Public Hearing: Southside Zoning Modification Project

Senior planner Ashley James presented the proposed zoning ordinance amendments to Title 23
and associated General Plan amendments for parcels within the Southside Plan Area. Public
comment was taken, draft amendments were discussed, and a recommendation to City Council
was made.

Motion/Second/Carried (Vincent/Marthinsen) to close the public hearing at 7:07pm.

Ayes: Merker, Vincent, Oatfield, Marthinsen, Moore, Yung, Hauser, Frank. Noes: None.
Abstain: None. Absent: Mikiten. (8-0-0-1)

Motion/Second/Carried (Vincent/Hauser) to recommend staff’'s zoning text amendments,
zoning map amendments, General Plan text and map amendments, and EIR addendum to
City Council, and directed itself to write a letter to the City Council to accompany their
recommendation at 8:23pm. The letter will address four areas:

1. A proposal from alternate Commissioner Tim Frank to add prevailing wage and
apprenticeship requirement for larger projects as part of the zoning amendments;

2. A reemphasis of support from the Commission for the nexus study and other accompanying
actions for funding the public realm in the Southside to support the success of this rezoning
effort;

3. A reminder to the Council to consider value capture and community benefits in the adoption
of these amendments, per a 2017 Council resolution; and

4. A reminder to the Council of the ambiguity of the language in the City’s agreement with UC
regarding master leasing of private developments.

Ayes: Merker, Vincent, Oatfield, Marthinsen, Moore, Yung, Hauser, Frank. Noes: None.
Abstain: None. Absent: Mikiten. (8-0-0-1)

Public Comments: 23
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11. Action: Planning Commission 2023-2024 Work Plan Subcommittee Selection

Chair Vincent shared the Planning Commission 2023-2024 Work Plan developed by the Work
Plan Subcommittee of the Planning Commission. Commissioners discussed and voted on the
Work Plan.

Motion/Second/Carried (Vincent/Moore) to pass the Work Plan to City Council at 8:43pm.

Ayes: Merker, Vincent, Marthinsen, Moore, Frank. Noes: None. Abstain: Oatfield and Yung.
Absent: Hauser and Mikiten. (5-0-2-2)

Public Comments: 0

Motion/Second/Carried (Moore/Merker) to adjourn the meeting at 8:43pm.

Ayes: Merker, Vincent, Oatfield, Marthinsen, Moore, Yung, Frank. Noes: None. Abstain: None.
Absent: Mikiten and Hauser. (8-0-0-2)

Members in the public in attendance: 45
Public Speakers: 25
Length of the meeting: 3 hr 5 minutes
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Planning and Development Department
Land Use Planning Division

STAFF REPORT
October 4, 2023

TO: Members of the Planning Commission
FROM: Justin Horner, Associate Planner

SUBJECT: Zoning Amendments for Berkeley Business Public Hearing

RECOMMENDATION

Planning Commission is asked to hold a public hearing, receive and provide comment
on the proposed Zoning Amendments for Berkeley Business (“proposed zoning
amendments’), and make a recommendation for consideration by the City Council.

SUMMARY

In response to City Council referrals and recommendations from the Planning
Commission’s Zoning Amendments for Berkeley Business Subcommittee, staff from the
Office of Economic Development (OED) and the Land Use Planning Division (LUP) are
proposing zoning amendments (Attachment 1) targeted at supporting businesses,
particularly small businesses with fewer than 50 employees, in commercial,
manufacturing and the Residential BART Mixed Use (R-BMU) and Residential
Southside Mixed Use (R-SMU) zoning districts.

On June 7, 2023, the Planning Commission heard a presentation and held a discussion
on proposed policy changes and zoning amendments (Attachment 2). At that meeting,
the Planning Commission appointed a Subcommittee, which met on June 28, 2023 and
August 23, 2023, to review the draft proposed ordinance in detail. The proposed
ordinance is included as Attachment 1 to this report. The policy rationale for each of
these zoning amendments is discussed at length in the June 7, 2023 Planning
Commission staff report. Changes made subsequent to the June 7, 2023 Planning
Commission meeting are discussed in detail below.

FISCAL IMPACTS OF RECOMMENDATION

As noted in the June 7, 2023 Planning Commission report, the proposed amendments
are intended to simplify the planning review process for business activities, including
new business starts and expansions. Therefore, the proposed amendments may result
in @ modest increase in business license tax and sales tax revenues due to increased

Page 1 of 10
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business activity. In addition, the proposed amendments may result in a modest
decrease in staffing-related expenditures and land use permitting fee collections, as
more uses would be permitted “by right” rather than through a discretionary permitting
process.

CURRENT SITUATION AND ITS EFFECTS

The Zoning Ordinance has evolved over many decades to reflect Berkeley's changing
values and the dynamic landscape of property development and land use. Its
requirements are intended to guide the city's growth while providing opportunities for
feedback from residents, business owners, and commercial district and neighborhood
associations.

OED staff has observed a specific challenge encountered by small, independent
enterprises—the intricate path of maneuvering through the permit review procedure,
and associated timelines and financial implications.

In order to better accommodate today's small, independent enterprises, OED staff
propose a series of amendments. While they would apply to businesses of all sizes,
these proposed zoning amendments aim to establish a streamlined, cost-effective, and
expedited process tailored to smaller businesses. These changes further the City of
Berkeley's Strategic Plan goals to "foster a dynamic, sustainable, and locally-based
economy" and "provide excellent, timely, easily- accessible service and information to
the community," while honoring the city's commitment to public participation and
ensuring that new uses are compatible with neighboring land uses.

BACKGROUND

As detailed in the June 7, 2023 Planning Commission report, the proposed zoning
amendments reflect policy changes that are summarized in Table 1 Referral Actions
and Zoning Amendment Proposals. The first six proposed zoning amendments reflect
specific referred actions from City Council, while the second set of eight proposed
zoning amendments reflect staff-initiated changes that are consistent with the direction
and intent of City Council referrals. Table 1 also includes a column which indicates
which Section(s) of the proposed ordinance (Attachment 1) include changes related to
the indicated referral actions. Attachment 1 also includes comment bubbles for each
Section of the proposed ordinance to indicate which of the items in Table 1 are referred
to therein.

Page 2 of 10
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Table 1 Referral Actions and Zoning Amendment Proposals

Policy Change Proposed Zoning Change Ordinance
Sections
(Attachment
1)
CITY COUNCIL REFERRALS

1. Group Class Instruction. Allow Group e Removed 1
Class Instruction with a Zoning Certificate « : ; 2
(ZC) in the C-N, C-E, C-NS and C-SO A?;?,ffﬁ’c‘eéfﬁeiﬂ\"uasfa' 3
zoning districts. (Council referral dated and revised the definition 4
10/15/2019). of “Group Class 1;
Revise definitions of !‘rgrtéﬂgtlﬁlr;tr(jé?gr?fﬁg to 22
“Dance/Exercise/Martial Arts/Music Studio”, include it. (Section 23) 24
“Group Class Instruction”, and “Gyms and 25
Health Clubs.” * Replaced “Gyms and 26

Health Clubs” use with 27
new “Health and Fitness
Facility” use and definition.
(Section 25)

e Changed permit
requirements and size
thresholds. (Sections 1, 2
and 3)

e Removed ground floor
transparency requirement
for gyms in the C-DMU,
for customer privacy.
(Section 4)

e Conforming technical
edits, e.g. renumbering
and references.

2. Incidental Distilled Spirits. Permit the sale : .
of Distilled Spirits that are incidental to a * Saz\ﬁﬁ'ig"nzigIESection 18) 19
Food Service Establishment with an
Administrative Use Permit (AUP), subject to
performance standards, in all commercial
zoning districts and the MU-LI and MU-R
zoning districts. (Council referral dated
10/15/2019, and Council referral dated
12/4/2018)

3. Stand-Alone Beer and Wine. Permit : 3
stand-alone Beer and Wine Sales and * Eggr?g(ej/e'lfja\?earrr/lcigcektsge 13
Service with an AUP, subject to to include “Tap 21
performance standards, in all commercial Room/Wine Tasting.”
zoning districts. (Council referral dated (Sections 3, 12 and 20)

10/15/2019 and Council referral dated ’
12/4/2018) ¢ Revised permit
requirements. (Section 3)

4. Alcoholic Beverage Sales Standards. o i i 18
Update the Special Use Standards for rReZYJ;SrZ?nZﬁ::TSections 19
Alcoholic Beverage Sales in BMC Section 17 and 18)
23.310.030(C). (Council referral dated
10/15/2019)

Page 3 of 10

11 0f 128



Item 11 - Staff Report

Planning Commission

October 4, 2023

Policy Change

Proposed Zoning Change

Ordinance
Sections
(Attachment
1)

Revised Findings of Public
Convenience or
Necessity. (Section 17)

Hours of Operation. Modify hours and
days of operations in commercial districts.
(Council referral dated 10/15/2019).

Amended district purpose
for C-SO District. (Section
8)

Revised Hours of
Operation. (Section 13)

Clarified exceptions.
(Section 13)

Establish that an AUP, not
a Use Permit Modification,
is required to extend hours
to match this change.
(Section 13)

Conforming technical edit.
(Section 8)

Change of Use. Remove permit
requirements to change a use in
commercial districts. (Attachment 1, referral
dated 10/15/2019)

Removed additional
permit requirements
related to change of use.
(Sections 3 and 4)

ATMs. Allow Automatic Teller Machines
(ATMs) in commercial districts with a ZC.
(Council referral dated 10/15/2019)

No recommended
changes.

N/A

STAFF-INITIATED CHANGES CONSISTENT WITH CITY COUNCIL REFERRALS

Office, Business and Professional;
Art/Craft Studio; Pet Stores.

¢ Allow Office, Business and
Professional uses with a ZC in the C-
N, C-E, C-NS, C-T and C-SO zoning
districts;

o Allow Art/Craft Studios with a ZC in
all commercial zoning districts; and

¢ Permit Pet Stores with an AUP in the
Corridor Commercial (C-C),
University Commercial (C-U), C-N, C-
E, C-NS, South Area Commercial (C-
SA), C-T, C-SO, Downtown Mixed-
Use (C-DMU) and Adeline Corridor
Commercial (C-AC) zoning districts.

Revised permit
requirements. (Section 3)

3

Live Entertainment. Allow unamplified
Live Entertainment with a ZC, and permit
amplified Live Entertainment with an AUP
in the C-C, C-U, C-SA, C-T, C-SO, C-
DMU, C-AC, C-N, C-NS, West Berkeley
Commercial (C-W), C-E, MU-LI and MU-
R zoning districts.

Added Live Entertainment
as incidental use in the R-
SMU districts. (Section 1)

Added “Live
Entertainment,
Unamplified” and “Live

13
15

Page 4 of 10
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Policy Change Proposed Zoning Change Ordinance
Sections
(Attachment
1)

Entertainment, Amplified”

as their land uses in the

residential, commercial

and manufacturing

Allowed Uses Tables.

(Section 3)

Removed stand-alone

section. (Section 12 and

14)

10. Seated Food Service Requirement. Removed requirement that 8
Allow distilled alcoholic beverage service food service must 19
without seated food service in the C-T, C- accompany distilled
NS, and the C-SO zoning districts. alcohol service. (Sections

7 and 18)

11. Food Service Establishments 3,000 sq. Added new “Food Service 1
ft or less. Allow Food Service Establishments” uses to 3
Establishments 3,000 square feet or less Residential and 10
with a ZC, and permit food Commercial Allowed Use 16
establishments greater than 3,000 square tables and removed stand-
feet with an AUP, in all commercial alone section. (Sections 1
zoning districts and the R-SMU and R- 3 and 15) ’

BMU zoning districts, as long as alcohol

services is not included. Removed requirement that
food service on ground
floor in C-DMU requires an
AUP. (Section 9)

12. Food Service Establishment Quota. ; 5
Remove the Numeric Limitation for Food (Rseergéi)(\)/ﬁdsyumenc quota.

Service Establishments in the C-E zoning
district.

13. Incidental Food Service Establishment Added new “Food Service 13
Requirements. Permit incidental Food Establishment” incidental 16
Service Establishments under 20,000 uses to Manufacturing
square feet in manufacturing districts to Allowed Use Table and
be indoors and outdoors with an AUP, removed stand-alone
and remove the specification that food or section. (Sections 12 and
beverage be limited to “immediate 15)
consumption” in the MM zoning district.

14. Drug Paraphernalia in C-T District. Removed prohibition on 8
Allow retail sales of drug paraphernalia in uses involving sale or
the C-T zoning district. distribution of drug

paraphernalia in C-T.
(Section 7)

15. Third Party Rent'al' . Removed restriction. 19
Remove the restriction on renting space (section 18)
in a Food Service Establishment that
serves alcohol incidental to food service
to a third party.
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Changes Subsequent to June 7, 2023 Planning Commission

The June 7, 2023 Planning Commission staff report included detailed discussion of the
referral actions and rationales for the proposed zoning changes. Subsequent to that
meeting, revised recommendations from the Zoning Amendments for Berkeley Business
Subcommittee and from project planning, policy planning, and Office of Economic
Development staff have been incorporated into the proposed ordinance. Those changes
are summarized below.

1. Group Class Instruction: The BMC includes three related use types (Group
Class Instruction, Art Classes/Studios/Dance/ Martial Arts Studios, and
Gym/Health Club) that share some overlapping uses (exercise classes, for
example, appear in both Group Class Instruction and Gym/Health Club). This has
led to some confusion as to how to classify a proposed use. The June 7, 2023
Planning Commission report included revisions to the definitions of each of three
related uses to make each one distinct and to clarify how a proposed use should
be classified. The report also proposed an alternative approach: consolidating
the definitions and creating fewer use types.

The proposed zoning amendments include a consolidation of the three use types
into two use types (Group Instruction and Health and Fitness Facility) and
provides definitions that expand and clarify what types of uses are to be
considered under each use type.

» Single Land Use Alternative: An alternative approach is to consolidate
the two proposed use types (“Group Instruction” and “Health and Fitness”)
into one single land use, called “Group Activity.” As a result of other
changes included in the proposed ordinance, the permit requirements for
Group Instruction and Health and Fitness Facility are the same across all
commercial districts. It may not be necessary to distinguish between the
two use types if they are regulated similarly. However, the two uses are
regulated differently in the M, MM, and MU-R zoning districts: Group
Instruction is permitted with a ZC, while Health and Fitness uses are not
permitted.

In addition, the June 7, 2023 Planning Commission report included permitting
Group Class Instruction in any commercial zoning district with a ZC. Currently,
Group Class Instruction uses require an AUP in smaller neighborhood
commercial districts (C-N, C-E and C-SO zoning districts). The proposed
ordinance includes a revision requiring an AUP for larger Group Instruction uses
(3,000 sq. ft. or larger) in the C-N, C-E and C-SO zoning districts, while
permitting smaller uses with a ZC.

Page 6 of 10

14 of 128



Item 11 - Staff Report
Planning Commission
October 4, 2023

2. Revised Levels of Permit Discretion for Office, Business and Professional: The
June 7, 2023 Planning Commission report included a revision to the Allowed Use
Table which permitted Office, Business and Professional uses in all commercial
zoning districts with a ZC.

In discussing this item, Subcommittee members expressed a concern that
making Office, Business and Professional uses easier to establish in smaller
neighborhood commercial districts could make it difficult for neighborhood-
serving retail to compete in these more discrete areas. Currently, Office,
Business and Professional uses require an AUP in smaller neighborhood
commercial districts (C-N, C-E and C-SO zoning districts). The proposed
ordinance includes a revision that maintains this AUP requirement for Office,
Business and Professional use in these three smaller neighborhood commercial
zoning districts.

3. Live Entertainment. The June 7, 2023 Planning Commission report included
revisions to BMC Section 23.302.020 to make it easier for live entertainment to
be approved as an incidental use in commercial zoning districts and in the MU-LI
and MU-R zoning districts.

The proposed ordinance includes an additional revision permitting live
entertainment as an incidental use in the R-SMU district. Live entertainment, as
either a primary or incidental use, is currently not permitted in any residential
zoning district. The R-SMU, however, with its relatively dense and mixed-use
character, and geographic limitation within the student-oriented Southside Plan
Area, was considered an appropriate zoning district in which to permit live
entertainment as an incidental use.

4. Structural/Formatting Changes. Currently, for some uses, the residential,
commercial and manufacturing allowed use tables do not contain information
about required permits for certain use types; instead, users are instructed to find
this permit-related information in other sections or tables of the BMC.

Where appropriate, the proposed ordinance eliminates these references and
additional tables, and includes required permit distinctions directly within the
allowed use tables themselves. The intent is to simplify the ordinance, remove
extraneous language, and to make it easier for users to locate the required
permit(s).

» Food Service Establishments: Currently, Food Service Establishment is a
single use, and users need to go elsewhere in the BMC to learn about
permit distinctions based on project size. The proposed ordinance
removes the extra section and instead includes two use types, based on
size, directly in the Allowed Use Tables (Food Service Establishment,
Under 3,000 sq. ft. and Food Service Establishment, 3,000 sq. ft. or
larger).
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» Live Entertainment: Currently, a user must consult a separate section of
the BMC for permit requirements related to unamplified and amplified live
entertainment. The proposed ordinance removes the extra section and
instead includes two use types directly in the Allowed Use Tables (Live
Entertainment, Unamplified and Live Entertainment, Amplified). This
revision also includes the addition of an Incidental Use category within the
Residential Allowed Use Table.

» Group Instruction and Health and Fitness Facility: Currently, a user must
consult a separate section of the BMC for permit requirements related to
the size and location of Gym/Health Club/Fitness uses. The proposed
ordinance removes the extra section and instead includes size-based
distinctions in the Allowed Use Tables (Group Instruction, Under 3,000 sq.
ft.; Group Instruction, 3,000 sq. ft. or larger; Health and Fitness Facility,
Under 7,500 sq. ft.; and Health and Fitness Facility, 7,500 sq. ft. or larger).

5. Technical Changes. The proposed zoning amendments also include five
technical amendments: two related to the C-SA zoning district, one that corrects
use category titles, and two related to restaurant uses.

» C-SA District:

1. With the adoption of the Adeline Corridor Specific Plan, a number
of parcels that were previously included in the C-SA zoning district
were rezoned to C-AC. Section 23.204.100 (C-SA zoning district)
still includes provisions that pertain only to those formerly C-SA
parcels. The proposed zoning amendments include the removal of
those provisions from the C-SA zoning district regulations.

2. The C-SA zoning district includes two different building height
standards, which are applied to parcels based on their location.
Currently, there are parcels that are zoned C-SA that do not have
a building height standard assigned to them. The proposed
zoning amendments include revisions to the C-SA Maximum
Building Heights Table and accompanying map to provide a
building height standard for all C-SA zoned parcels.

» Use Category Titles: Section 12 of Attachment 1 includes the correct
use category titles for Retail Uses, Person and Housing Services Uses
and Food and Alcohol Service, Lodging, Entertainment and Assembly
Uses.

» Restaurant Uses: As a result of previous amendments, there are no
longer any regulations that pertain to Carry Out Food Stores, Quick
Service Restaurants and Full-Service Restaurants. To eliminate
confusion, the proposed zoning amendments include removal of the
definitions for these restaurant types from the Glossary and a reference
in another section.
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Existing Land Uses and the Proposed Zoning Ordinance Amendments

As a result of some of the proposed zoning ordinance amendments, there may be
existing uses that, either as a result of previous zoning regulations or specific conditions
of approval, would be subject to more restrictive regulations than new uses in the same
zoning district that would be established after the adoption of the proposed zoning
amendments.

For example, currently in the C-U zoning district, commercial hours of operation end at
midnight. Accordingly, an existing business’ approval was premised on ending business
at midnight. Under the proposed zoning changes, however, commercial hours of
operation in the C-U zoning district would end at 2:00 a.m. A new business would
therefore be allowed to operate two hours longer than an existing business. Currently,
adjusting the existing business’ commercial hours of operation would require a permit
modification (BMC 23.404.070), which requires a public hearing.

The revised ordinance includes new language in three sections to modify the process
for modifying an existing land use approval to be consistent with the new regulations
included in the proposed ordinance. In each case, an AUP is required to modify an
approval, which includes public notice and an option to appeal an initial decision, as well
as providing the city an opportunity to include conditions of approval, if necessary.

Authorization to modify existing approvals with an AUP is found in the proposed
ordinance’s revised language for Hours of Operation (BMC 23.302.020(B); Section 13
of Attachment 1); General Requirements for Alcohol Beverage Sale and Service (BMC
23.301.020(B); Section 17 of Attachment 1); and regulations regarding Alcoholic
Beverage Service When Incidental to Food Service (BMC 23.302.030(A); Section 18 of
Attachment 1).

ENVIRONMENTAL SUSTAINABILITY AND CLIMATE IMPACTS

Environmental Review Status

The proposed ordinance includes revisions to permit and other requirements for
specified land uses to encourage economic development. It does not include allowing
any uses currently not permitted that would be anticipated to have a significant effect on
the environment.

California Public Resource Code Section 21065 defines a “project” under CEQA as “an
activity which may cause either a direct physical change in the environment, or a
reasonably foreseeable indirect physical change in the environment.” The proposed
ordinance includes revisions to permit and other requirements for specified land uses to
encourage economic development. It does not include allowing any uses currently not
permitted that would be anticipated to have a significant effect on the environment. The
proposed ordinance does not consist of a discretionary action that would permit or
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cause any direct or indirect change in the environment. The proposed ordinance is
therefore not a project under CEQA, and further environmental review is not required.

RATIONALE FOR RECOMMENDATION

The proposed zoning amendments aim to provide a more straightforward, cost-
effective, and efficient process for businesses in their establishment or expansion
phases. As noted in the June 7, 2023 Planning Commission report, OED staff consulted
with business services personnel, small business proprietors and operators, as well as
the Community Services Bureau of the Berkeley Police Department, along with code
enforcement staff from the Zoning, Neighborhood Services, and Environmental Health
Divisions. This collaborative effort enabled the identification of enhancements in
processes and implementations that align with Council referrals.

At its June 7, 2023 meeting, the Planning Commission expressed support for the
proposed zoning amendments' general direction. Consequently, a Subcommittee was
convened to offer further analysis and a detailed review of the proposed ordinance. The
Subcommittee conducted that review and suggested a select number of changes that
have been incorporated into the proposed ordinance.

ALTERNATIVE ACTIONS CONSIDERED

As noted above, the June 7, 2023 Planning Commission report included a set of
recommendations and alternative suggestions for a number of the proposed policy
changes, including different permit requirements, differently-worded definitions and
alternative approaches to formatting and organization.

NEXT STEPS

Upon a recommendation from the Planning Commission, the City Council will conduct a
public hearing on the proposed ordinance. The proposed zoning amendments would be
effective 30 days after the second reading of the ordinance by the City Council.

CONTACT PERSON
Kieron Slaughter, Chief Strategist, Economic Innovation, Office of Economic
Development, 510-981-2490

Justin Horner, Associate Planner, Planning and Development Department, 510-981-
7476

Attachments:
1. Ordinance
2. June 7, 2023 Planning Commission report and attachments
3. Public Hearing Notice

Referenced Council Referrals:
1. Referral Response: Modifications to the Zoning Ordinance to Support Small
Businesses (City Manager Williams-Ridley, 12/4/18)
2. Referral Response: Modifications to the Zoning Ordinance to Support Small
Businesses (City Manager Williams-Ridley, 10/15/19)
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ORDINANCE NO. -N.S.

AMENDMENTS TO THE RESIDENTIAL DISTRICT CHAPTER (BMC 23.202),
COMMERICIAL DISTRICT CHAPTER (BMC 23.204), MANUFACTURING DISTRICT
CHAPTER (BMC 23.206), SUPPLEMENTAL USE REGULATIONS CHAPTER (BMC
23.302), ALCOHOLIC BEVERAGE SALES AND SERVICE CHAPTER (BMC 23.310),

NONCONFORMING USES, STRUCTURES AND BUILDINGS CHAPTER (BMC
23.324) AND THE GLOSSARY CHAPTER (BMC 23.502) TO SUPPORT BERKELEY
BUSINESSES

BE IT ORDAINED by the Council of the City of Berkeley as follows:

Section 1.  [Thaf the lines named “Alcoholic Beverage Service,” “Food Service
Establishment” “Group Class Instruction,” and “Gym/Health Club” in Table 23.202-1
Allowed Land Uses in Residential Districts, within Berkeley Municipal Code 23.202.020
are amended, and lines named “Food Service Establishment, Under 3,000 sq. ft.,”

“Food Service Establishment, 3,000 sq. ft. or larger,” and a new Incidental Use use
category with “Live Entertainment, Unamplified” and “Live Entertainment, Amplified” are
added, to read:

Table 23.202-1: Allowed Land Uses in Residential Districts

~ ~ 7| Commented [HJ1]: 1. Group Class Instruction
9. Live Entertainment
11. Food Setvice Establishments 3,000 sq. ft. or less

I RESIDENTIAL DISTRICTS
ZC = Zoning Certificate
AUP = ADMINISTRATIVE
USE PERMIT
UP(PH) = Use Permit USE-SPECIFIC
NP = Not Permitted REGULATIONS
* Use-Specific Regulations R- APPLIES TO USES
Apply R- ES- R- R-
**__Required permits for R-1 1A R R-2 2A R-3 R-4 R-5 R-S SMU BM ‘}iv(;TLT(;-\V’:‘/IQZT'IFEIIESK
specific uses are set forth in u*r PERMIT
the R-BMU Master ) REQUIREMENT (E.G.,
Development Permit ZC*)
(MDP).See 23.202.150.A
and 23.202.150.D
: UpP 23.310—Alcoholic
Siooholic Bevera )} Ne | e | e | N[N [ oNe [ e [ oNe | NP | e | S| Beverage Sales and
ervice ZC* ) Service
Establishment Hy [ H)y | SpecificRegulations
Food Service
= * * —L);
Establishment, Under NP NP NP | NP NP NP NP NP NP zct [ zc* 233 22§ngeEu|at%ies
Specific Regulations
3,000 sq. ft.
Food Service
Establishment, 3,000 sq. | NP NP NP | NP NP NP NP NP NP AUP* | AUP* 233 22§ngeEu|at%ies
Specific Regulations
ft.or larger
23.202.150-(C)
. UP(P R-BMU Residential
Group Elass-Instruction NP NP NP NP NP NP NP NP NP NP Hy* BART Mixed Use
District
23.202.150-(C)
Gym/Health and Fitness UP(P R-BMU Residential
Facilit NP NP NP NP NP NP NP NP NP NP Hy* BART Mixed Use
District
Incidental Uses
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Live Ent_e_rtainment NP NP NP NP NP NP NP NP NP zc NP
Unamplified

Live I_E_ntertainment NP NP NP NP NP NP NP NP NP AUP NP
Amplified ——

Section 2.  That Berkeley Municipal Code 23.202.150(C)(2) is amended to read: - {commented [HJ2]: 1. Group Class Instruction

2. Group Class-Instruction and Gym/Health Cluband Fitness Facility. Group elass
instruction and gym/health elub-and fitness facility uses are permitted at the Ashby
BART station with a Zoning Certificate. Group elass-instruction and gywthealth elub
and fitness facility uses are permitted at the North Berkeley BART station with a Use
Permit.

Section 3.  That the lines named “Alcoholic Beverage Retail Sale,” “Pet Store,” “Retail -
General,” “Personal and Household Services, General, “Laundromats and Cleaners,”
“Video Tape/Disk Rental,” “Business Support Services,” “Bank and Financial Services,
Retail,” “Insurance Agents, Title Companies, Real Estate Agents, Travel Agents,”
“Medical Practitioners,” “Non-Chartered Financial Institutions,” “Office, Business and
Professional,” “Bar/Cocktail Lounge/Tavern,” “Dance/Exercise/Martial Arts/Music
Studio,” Food Service Establishment,” “Gym/Health Club,” “Alternative Fuel Station,”
“Large Vehicle Sales and Rental,” “Small Vehicle Sales and Rental,” “Vehicle Parts
Store,” “Vehicle Rentals,” “Vehicle Repair and Service,” “Vehicle Sales, New,” “Vehicle
Sales, Used,” “Cannabis Testing,” “Light Manufacturing,” “Wholesale Trade,” “Food and
Beverage for Immediate Consumption,” “Food Service Establishment,” “Live
Entertainment,” “Retail Sale of Goods Manufactured On-Site,” “Art/Craft Studio,” “Public
Market, Enclosed” and the Notes in Table 23.204-1 Allowed Uses in the Commercial
Districts, within Berkeley Municipal Code 23.204.020, are amended, and lines named
“Group Instruction, 3,000 sq. ft. or larger,” Food Service Establishment, Under 3,000 sq.
ft.” “Food Service Establishment, 3,000 sq. ft. or larger” “Health and Fitness Facility,
Under 7,500 sq. ft,” “Health and Fitness Facility, 7,500 sq. ft.” “Live Entertainment,
Unamplified,” and “Live Entertainment, Amplified,” are added, to read:

Table 23.204-1 Allowed Uses in the Commercial Districts

Commented [HJ3]: 1. Group Class Instruction

3. Stand-Alone Beer and Wine

6. Change of Use

8. Office, Business & Professional. Art/Craft Studio, Pet Store
9. Live Entertainment

11. Food Service Establishments 3,000 sq. ft. or less

AP = Ao araive s COMMERCIAL DISTRICTS

Permit USE-

UP(PH) = Use Permit
NP = Not Permitted SPECIFIC

-- = Permitted with AUP, see REGULATl
AP cc | cu |cN| cE |cNs|csa| et | & | & s

[#] = Table Note Permit SO | DM CW | ac ONS
Requirement
* Use-Specific Regulations

Apply

Alcoholic Beverage Retail UP( UP( UP( UP( UP( UP( NP UP( UP( UP( UP(

Sale PH)* | PHY | PH)* | PH)* | PH)* | PH) PH)* | PH)* | PH)* | PH)* =
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ZC = Zoning Certificate
AUP = Administrative Use

COMMERCIAL DISTRICTS

Permit USE'
UP(PH) = Use Permit
NP = Not Permitted SPECIFIC
- = Permitted with AUP, see REGULATl
23.204.020(B) y " q N ! y § c- c- ¥ c-
[#1 = Table Note Permit GC | CU | CN| CE |CNS|CSA| CT | g5 | pmy | W | Ac | ONS
Requirement
* Use-Specific Regulations
Apply
AUP | AUP | AUP | AUP | AUP | AUP | AUP | AUP | AUP | ZC AUP
Pet Store up |up( | upt | upt |upe |upe [upe [upe |ure |1 irn
PHY | RHY | PH) [PH) | PHYy | PHY | PHY |PHY |PHy PH)
ZC zC zc* zc* zC* ZC* ZC* pdou ZC zc* zc* 23.204.040-(C) E
1521 1321 =21 21 =21 132} 21 =) tfor-depaiiza:
) stores)
Retail, General
23.204.040(D)-F
{for-drug-stores)
Personal and Household zZC zc zc zc zCc zc zc ZC, zZC e} zZC
Services, General B 4 2 2 2 & 2 s}
Laundromats and UP( UP( UP( UP( UP( AUP
Cleaners AUP | AUP L oy | pry | pHy | AYP | AYP L By | pHy | g | AYP
Video Tape/Disk Rental Z{_g Z{_g Z[_2_C] AUP Z[_zg - ZC Z{Q_C} ZC Z{éc} NP
Business Support Services {2_1(_}: %—1({: Z{Qg %23 Z[QE}: [Zq(_}: zCc* Z{_Z_C} ZC {25(}: fé(}: 23'204'BOT(B)£L
23.204.110-(B:)(6
4);
Bank and Financial UP( UP( UP( zC AUP UP( " 23.204.130-(B)-(6
Services, Retail AUP | AUP | iy | PHY | PH) | * | phy | 2T | AUP | 2C :
23.204.130(D-)(3
)
| A Ti 23.204.040-D(B);
nsurance Agents, Title " " " " 23.204.110-(B)-8(
Companies, Real Estate {24? %43’ Z[Qi Z{_% ZFCZ:J é(_}: zc* Zgg} zc* g}: f@(]: 4);
Agents, Travel Agents 23.204.1 )30:(D)7(3
23.204.040-B(B);
Medical Practitioners {Zi; %4(4: AUP | NP gsg é? AUP gﬁg zc ngc} fé]: 20204 R
23.204.130.D.3
Non-Chartered Financial UP( UP( UP( UP( UP( UP( 23.302.070.F
Institutions pry | Py | NP | NP OLONP o | prp | NP | NP b | Py | 23204110864
1 : 23.204.040.B;
Office, Business and 26128 4 aup | aup | aue | ZC | aup | Aup | zer | 28 | ZC | 23204110864
rofessiona ® &3] . - zc* ® zc* * st fe} 23.204.130.D.3
Bar/Cocktail W YRt - UR UP NP YRt uRt upt 23.204.100.8:3
Lounge/Tavern/Tap i | PH) AUP NPA | PH) PH) AUP PH) PH) PH) ;
) . AUP | AUP | AUP * UP* | AUP | AUP — | AUP | AUP | AUP “on210
Room/Wine Tasting 5 . . * n I * s . : 23.310
Dance/Exercise/Martial e e e ZCc pae
. ! AUP paes AUP £C £c
e 3 " 21 s P 5} jral
Food Service
Establishment, under zc* zc* e | zC* ZC* 0" ZC* ZC* ZC* ZC* Zc* 23.302.070.E
3.000 sq. ft.
Food Service
Establishment, 3,000 sq. ft. | AYP [ AUP | AUP | AUP | AUP | AUP | AUP | AUP | AUP | AUP | AUP | 350070
or larger - - - - - - - - - - -
Group Elass-Instruction, ZC zC AUP | AUP | AUP zC zC AUP ZC ZC ZC 23.204.0408
3
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ZC = Zoning Certificate
AUP = Administrative Use

COMMERCIAL DISTRICTS

== A( Commented [HJ4]: Instead of using a table in section

3.204.040, we made new land uses here, for ease of use.

Permit USE'
UP(PH) = Use Permit
NP = Not Permitted SPECIFIC
- = Permitted with AUP, see REGULATl
23.204.020(B) y " q N ! y § c- c- ¥ c-
[#1 = Table Note Permit GC | CU | CN| CE |CNS|CSA| CT | g5 | pmy | W | Ac | ONS
Requirement
* Use-Specific Regulations
Apply
Under 3,000 sq. ft. &) &) ZC | ZC ZC &3] ZC
Group Instruction,
Group Instruction zc zc AUP | AUP zc zc zc AUP zc zc zc
3.000 sq. ft. or larger | = —
Health and Fitness Facility
Under 7,500 sq. ft £« | «£ | £ |« ZC | z& | z& | z&c | zc | ¢ | ¢
Health and Fitness Facility. AUP AUP zc zc zc zc zc zc AUP AUP zc
7500sq.ftorlarget | /- |/ | = |= | =~ | = | = | = |—/—/—|—/| =
Gym/Health Club See 23.204.040.C l 2
23.204.110-(B)-4(
. . UP( UP( UP( UP( UP( « UP( AUP UP( 2
Alternative Fuel Station PH) PH) PH) NP PH) PH) NP PH) NP x PH) 23.204.140-(B)(3
)
Large Vehicle Sales and AUP NP NP NP NP NP NP NP NP *AUP NP 23.204.140:(B)-(3
Rental [81] )
23.204.100-(B)-5(
Small Vehicle Sales and UP( UP( UP( 3);
Service AUP NP NP NP NP PH)* NP NP PH) PH)* NP 23.204.140.(B).(3
)

) zZCc zC zZC zC zC Ao AUP

Vehicle Parts Store NP ZC NP M ZC
52} 21 21 21 5l 21 [81]

) UP( | AUP 23.204.140-(B)-(3
Vehicle Rentals AUP NP NP NP NP NP NP NP PH) | *[81] NP )
Vehicle Repair and Service | AUP | NP | NP | NP | NP | NP | NP | NP | NP f\[g; NP

) UP( UP( AUP 23.204.140:(B)-(3
Vehicle Sales, New AUP NP NP NP NP PH)* NP NP PH) | *[e1] NP )

23.204.100-(B)-5(
3)
) UP( UP( UP( 23.204.140.(B).(3
Vehicle Sales, Used AUP NP NP NP NP PH)* NP NP PH) PH)* NP )
23.204.140-(D)-(4
)
) . AUP
Cannabis Testing AUP | AUP NP NP NP NP NP NP AUP 81] NP
Light Manufacturing - - - - - - - - /?SUE -
Wholesale Trade - - - - - - - - - /{\8Ul|; -
Incidental Uses
up( Up(
Food and Beverage for zc | zc |ave | P | ey | zc |Aue | Py | zc | zc | zc
Immediate Consumption ZC PH) 7C 7C 7C
£C zC ZC £C A
Fooc service See23.302.070.E
Food Service
Establishment, Under zCc* zCc* zCc* ZC* zCc* ZC* zCc* zCc* ZC* ZC* zCc* 23.310.030
3,000 sq. ft.
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ZC = Zoning Certificate
AUP = Administrative Use COMMERCIAL DISTRICTS
Permit

UP(PH) = Use Permit
NP = Not Permitted
-- = Permitted with AUP, see c c c
23.204.020(B) y q g q J g r - - J -
[#] = Table Note Permit G U Gl CaE BB || B Cl SO | DMU G AC
Requirement

* Use-Specific Regulations
Apply

USE-
SPECIFIC
REGULATI
ONS

Food Service
Establishment, 3,000 sq. ft. | —— > > > — | = | = | = | = | = |
or larger - - - -

23.310.030

Live Entertainment.
Unamplified = =

Live'Enterainment AUP | AUP | AUP | AUP | AUP | AUP | AUP | AUP | AUP | AUP | AUP
Amplified =~~~ _ _ ,,//{

Commented [HJ5]: Instead of using a table in section
23.302.070, we made new land uses here, for ease of use.

Retail Sale of Goods ZC ZC zZC ZC ZC ZC ZC
Manufactured On-Site <] i) 21 2] 2 M zC 2 ZC A;LCP zC
Art/Craft Studio AUR | AUP | AUR | AURP | AUP [ AURP | AUR | AUR | AURP | AUP ZC
ZC | ZC ZC ZC ZC ZC ZC ZC ZC ZC 61
AUP

Public Market, Enclosed AUP | AUP | AUP | AUP | AUP | AUP | AUP | AUP | AUP AUP

[92]

vires-an-AUP foruses-3-500-sa—ft to-7 500 scuarefeetReauires-a Use Permit for uses-more-than7-500-sg—ft
g G v el - G 5 Gt

hat

{81[1] Require a Use Permit if either 5,000 sq. ft. or more of floor area or 10,000 square feet or more of lot area.
[9][2]Requires a Use Permit if more than 10,000 sq. ft.

read:

Section 4.  That Berkeley Municipal Code 23.204.040(B) through (F) be amended, to {
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~ - 7| Commented [HJ7]: Created new use (Health and Fitness
Facility) and moved permit requirements to Commercial
Allowed Uses Table (Section 3, above), so we can get rid of
this table. New definition in Glossary, below (Section 25)

BB. Transparency Requirement for Office Uses. When office uses shown in_Table
23.204-6: Office Uses Subject to Transparency Requirement are located on the ground
floor adjacent to a street frontage, storefront windows shall either:

1. Include a storefront window display; or
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2. Be transparent and provide pedestrian viewing at least 10 feet into the

storefront area.

Table 23.204-6: Office Uses Subject to Transparency Requirement

OFFICE USE

DISTRICT

Insurance Agents, Title Companies, Real
Estate Agents, Travel Agents

CN, C-E, C-NS, CT, C-SO, C-DMU

Medical Practitioners

C-T

Office, Business and Professional

CN, C-E, C-NS, C-T, C-SO, C-DMU

EC. Department Stores. Table 23.204-7: Department Store Permit Requirements
shows permits required for department stores in the Commercial Districts.

Table 23.204-7: Department Store Permit Requirements

DisTRICT/USE SIZE

PERMIT REQUIRED {1}

C-SA, C-T

3,000 sq. ft. or less ZC

Over 3,000 sq. ft. AUP
C-E, C-NS, C-SO

3,000 sq. ft. or less ZC

Over 3,000 sq. ft.

Not Permitted

C-N

3,000 sq. ft. or less AUP

Over 3,000 sq. ft. Not Permitted
C-C, C-U ZC
C-AC

3,000 sq. ft. or less ZC

Over 3,000 sq. ft. UP(PH)AUP
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ED. Drugstores. The following requirements apply to drugstores in the C-N, CE, C-NS,
and C-SO districts.

1. Where Prohibited. A new or expanded drugstore is not permitted if it is:

a. Over 5,000 square feet in gross floor area; and

b. Within 1,000 feet of any property containing an existing drugstore.

2. Measurement of Distance. Distances between drugstores are measured by a
straight line from the nearest point of the property line of the parcel on which the
drugstore is proposed to the nearest point of the lot line of the lot on which the
nearest drugstore is located.

Section 5.  [That Berkeley Municipal Code 23.204.080(B)(2) be amended to read: ] _- TCOmmented [HJ8]: 12. Food Service Establishment Quota
(C-E)

2. Numericaland-Size Limitations.

a. Table 23.204-20 shows land uses subject to rurmerical-and-size limitations in
the C-E district.

TABLE 23.204-20: C-E LAND USe NUMBER AND SIZE LIMITATIONS

MAXIMUM PERMIT
NUMBER LIMIT

iz Size REQUIRED
Art/Craft Shops, Gift/Novelty Shops, Nolimi

Jewelry/Watch Shops 1,500 sq. ft. L
Bookstores, Periodical Stands Neo-limit 2,000 sq. ft. ZC
Photocopy Stores, Printing, Fax, Nolirmi

Magnetic Disk Reproduction Services 1,000 sq. ft. L

b. The ZAB may allow a use to exceed the limitations in Table 23.204-20 with a
Use Permit upon finding that:

i. The use will result in the positive enhancement of the purposes of the
district; and
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ii. The use is likely to experience substantial patronage by surrounding
residents as indicated by neighborhood resident support, merchant
support, marketing surveys, or other information.

Section 6.  That Berkeley Municipal Code 23.204.100(B) be amended to read:

1. General. See Table 23.204-1: Allowed Uses in the Commercial Districts

42 Mixed-Use Permits Required.

a. Zoning Certificate. A mixed-use project is allowed with a Zoning Certificate if

the project:

i. Complies with all applicable standards in Table 23.204-27, Table

23.204-28, and Table 23.204-29;

ii. Includes only residential uses above the ground floor; and

iii. Is less than 5,000 square feet in gross floor area, including any existing

floor area incorporated into the project.

b. Use Permit. If a mixed-use project does not meet the criteria for approval
with a Zoning Certificate as provided above, the project requires a Use Permit
and is subject to the findings in Section 23.204.100-(E)— C-SA South Area

Commercial District (Permit Findings).
53. Vehicle Sales.
a. Applicability.

i. In the C-SA district, small vehicle service is not permitted. Small vehicle
sales that are exclusively indoor operations are permitted with a Zoning
Certificate. Otherwise, a Use Permit is required.

ii. All new or relocated vehicle sales in the C-SA district shall be
exclusively indoor operations with no outdoor activities and shall comply

with the requirements of this subsection.
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iii. Expansions or modifications of existing vehicle sales are:

1. Encouraged to comply with standards in Paragraph c (Standards)
below where feasible; and

2. Shall not increase or exacerbate a non-conformity with these
standards.

b. Standards.

i. Street Frontage. Outdoor vehicle display is permitted only along
Shattuck Avenue and Adeline Street and is limited to 30 percent of the lot
frontage on those streets.

ii. Area for Outdoor Uses. A maximum of 40 percent of the lot area may
be used for outdoor uses, including but not limited to vehicle display and
storage. Adequate landscaping and/or fencing shall be used to filter the
view of outdoor uses from the adjacent right-of-way and abutting
properties, with the exception of outdoor vehicle display;

ii. Service Entries. Vehicle and repair service entries may not exceed 20
percent of the primary lot frontage, no entrance may exceed a width of 20
feet. The primary street frontage is the frontage towards which the primary
building entrance is oriented.

iv. Transparency. At least 60 percent of any new building shall be within
10 feet of the right-of-way along the primary street frontage and 60
percent of the street-facing facade shall be comprised of clear glass.

v. Repair Activities. All vehicle repair activities shall be conducted
indoors.

vi. Noise. All noise-generating equipment and activities, such as vehicle
repair, shall be shielded by noise-attenuating materials. Outdoor
amplification is not permitted.

vii. Lighting. Exterior light standards and fixtures shall not be taller than
20 feet, shall achieve uniform light coverage and minimize glare, shall use
light cutoffs to control light spillover onto adjacent properties and urban
sky glow, and shall use low energy light fixtures consistent with the City’s
goals for energy efficiency.

vii. Vehicle Storage. No vehicles shall be stored in the public right-of-way.

c. Modification of Standards. The Zoning Officer may allow modification to
standards in Paragraph ¢ (Standards) above with an AUP upon finding that
the modification:

i. Is necessary to facilitate incorporation of an existing structure;

28 of 128



DRAFT 8/22/23

ii. Achieve greater consistency with the surrounding street pattern;
iii. Buffers impacts to an adjacent residential district; or

iv. Is needed to accommodate dealership operations.

Section 7. [That Table 23.204-28 C-SA Maximum Building Heights and Figure

23.204-3 C-SA Building Height Sub-Areas be amended to read:

Table 23.204-28. C-SA Maximum Building Heights

Maximum Height

Subarea2All other
Subarea 40ne 5

Building Land Use parcels
Non-Residential Uses 36 ft and 3 stories 24 ft and 2 stories

Mixed Use and Residential |60 ft and 5 stories [1] |36 ft and 3 stories
Only [1]

[1] In mixed-use buildings, the third story and above must be used for
residential purposes entirely.
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Figure 23.204-3. C-SA Building Height Sub-Areasarea One

i
|

South Ares Commercial (C-SA)

- MHeight Subares One
[ e suares oo

Parcel boundaries as of
October 12, 2021
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W ﬁ
H = =]

- Height Subarea One

Parcel boundaries as of
October 12, 2021

Section 8. fThad Berkeley Municipal Code 23.204.110(B) be amended to read: _~ - °| Commented [HJ11]: 10. Seated Food Service Requitement
14. Drug Paraphernalia in C-T District

B. Allowed Land Uses.

1. General. See Table 23.204-1: Allowed Uses in the Commercial Districts.

42. Fuel Stations. Alternative fuel and gasoline stations are allowed with Use
Permit when located in a parking structure.

53. Residential-Only Buildings. Residential-only buildings are not permitted in
the C-T district. Dwelling units and group living accommodations are allowed
only above the ground floor in a mixed-use building.

84. Office Uses.

a. Table 23.204-31 shows permits required for office uses in the C-T district.
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TABLE 23.204-31: C-T OFFICE PERMIT REQUIREMENTS

Permit Required
Building Location First and Second Story Above Second Story
Adjacent to Bancroft AUP
Way As required by
Not adjacent to Table 23.204-1
Bancroft Way UP(PH)

b. When office uses are located on the ground floor adjacent to street
frontage, the storefront windows must either:

i. Include a window display; or

ii. Be transparent and provide pedestrian viewing at least 10 feet into the
storefront area.

5. Upper Story Uses.

a. Floor area above the ground floor may be occupied only by a residential or
office uses.

b. A commercial use that is an integral part of a ground floor establishment is
permitted on the second story if the use:

i. Has no entrances or exits, other than required fire exits, outside of the
ground floor space; and

ii. Does not exceed the ground-floor area of the use.

Section 9. [Thaﬂ Berkeley Municipal Code 23.204.120(A)(2)(e) be amended to read: - {commented [HJ12]: 5. Hours of Operation

e. Encourage location of fate-rightlate-night commerce in appropriate areas in
Berkeley, such as the downtown area, and allow businesses to address demand
for late night service on Solano Avenue by establishing a +4:60-p-m12:00
midnight: closing time for businesses on Solano Avenue; and

Section 10. That Berkeley Municipal Code 23.204.130(D)(3) be amended to read: - {Commented [HJ13]: 11. Food Service Establishments
3,000 sq. ft. or less

3. Use Limitations; Findings. Food-service-establishments-and-offices-Offices
on the ground floor adjacent to a street frontage require an AUP. To approve the
AUP, the Zoning Officer must find that
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a. The project meets the purposes of the Arts Overlay District as set forth

above; and

b. The location, size, type, appearance, and signage of the proposed use will:
i. Animate and enhance the pedestrian experience on the street; and

ii. Be generally open to the public evenings and on weekends, whenever
practicable.

read:

iv. Gym/Health_and Fitness Facility Club

b. Active Commercial Uses Defined. Active Commercial uses are
commercial uses which generate regular and frequent foot traffic. Uses
include businesses in the following use categories: Retail-Retail Uses Sales;
Personal and Household Services Uses; Food and Alcohol Service, Lodging,
Entertainment, and Assembly Uses; and the following uses: Banks and
Financial Services, Retail;; and Vehicle Parts Stores.

“Dance/Exercise/Martial Arts/Music Studio, “Food Service Establishment,” “Group Class
Instruction,” “Gym/Health Club,” and “Food and Beverage for Immediate Consumption,”
in Table 23.206-1 Allowed Uses in Manufacturing Districts, within Berkeley Municipal
Code 23.206.020, are amended, and lines named “Food Service Establishment, Under
5,000 sq. ft.” “Food Service Establishment, 5,000 sq. ft. or larger,” “Food Service
Establishment, Under 20,000 sq. ft.” “Food Service Establishment, 20,000 sq. ft. or
larger” “Live Entertainment, Unamplified” and :Live Entertainment, Amplified” are added,
to read:

TABLE 23.206-1: ALLOWED LAND USES IN MANUFACTURING DISTRICTS

j - - {Commented [HJ14]: 1. Group Class Instruction

_ - | Commented [HJ15]: TECHNICAL CHANGE to correct
proper use category titles.

|

~ ~ 7| Commented [HJ16]: 1. Group Class Instruction
3. Stand-Alone Beer and Wine
9. Live Entertainment
13. Incidental Food Service Requirements

ZC = Zoning Certificate

D T MANUFACTURING DISTRICTS Use-Specific Standards
-- = Permitted with an AUP, see 23.206.020(B) Applies to uses with an asterisk
NP = Not Permitted following the permit requirement
[#] = Floor Area Permit Requirement M MM MU-LI MU-R (e.g., ZC)

* Use-Specific Standards Apply

Bar/Cocktail Lounge/Tavern/Tap

) ) NP NP NP See 23.306
Room/Wine Tasting
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ZC = Zoning Certificate

AUP = Administrative Use Permit

UP(PH) = Use Permit

-- = Permitted with an AUP, see 23.206.020(B)
NP = Not Permitted

[#] = Floor Area Permit Requirement

* Use-Specific Standards Apply

MANUFACTURING DISTRICTS

MU-LI

MU-R

Use-Specific Standards
Applies to uses with an asterisk
following the permit requirement

(e.g., ZC*)

Dance/Exeroise/Martial Arts/Musi
Studio

E Service E .

Food Service Establishment,
Under 5,000 sq. ft

AUP*

AUP*

23.302.070(E

Food Service Establishment,
5,000 sq. ft. larger

- - UP(PH)*

UP(PH)*

23.302.070(E

Group Class-Instruction

UPPHZC

Gym/Health_and Fitness Facility
Club

NP NP

NP

Incidental Uses

Food and Beverage for Immediate
Consumption

Eood-Service Establi

Food Service Establishment,
Under 20,000 sq. ft

AUP* AUP*

AUP*

AUP*

23.302.070(E

Food Service Establishment,
20,000 sq. ft. larger

NP AUP*

AUP*

23.302.070(E

Live Entertainment, Unamplified

Live Entertainment, Amplified |

,,,,,,,,,, o= W Commented [HJ17]: Instead of using a table in section
23.302.070, we made two new land uses here, for ease of use.

Cutting the reference and the table simplifies the code.

Section 14. That Berkeley Municipal Code 23.302.020(B) be amended to read: - {commented [HJ18]: 5. Hours of Operation

B. Hours of Operation.

1. Allowed Hours. Table 23.302-1: Allowed Hours of Operation shows allowed
hours of operation for commercial uses in the commercial districts and the MU-R
district, unless otherwise restricted by an existing permit.

2. Hours of Operation Defined)
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a. For retail or customer-serving office commercial uses, hours of operation are
those times that the business is open to customer access.

b. For food service establishments, hours of operation include the time that the
business is open for customer access to the departure of the last patron.
These limitations do not apply to:

i. The delivery, maintenance, security, product preparation and other
pre-opening activities, and

ii.  Cleanup, shutdown, and other post-closure activities which do not
involve presence of customers.

a—For other commercial and manufacturing uses which do not involve customer
access, hours of operation are those times that employees are present who
are engaged in non-maintenance or security activities.

C.

2:3. Exceptions. The City may allow extended hours of operations with the
approval of a permit as shown in Table 23.302-1._If more restrictive hours of
operation than what is permitted in Table 23.302-1 are imposed as a condition
of approval on an existing AUP or UP, the hours may be modified within the
district's current limits with approval of an AUP regardless of the original review

authority.
Table 23.302-1: Allowed Hours of Operation
PERMIT
DISTRICT ALLOWED HOURS OF OPERATION REQUIRED TO
EXTEND HOURS
C-C, C-U,_C-NS, C-AC : M- : j AUP
C-W nodes 6:00 a.m. — 2:00 a.m.
C-N, C-E, G-NS;-C-SO, 2:00 11:00-6-m
C-SA, C-W outside : T : L UPRAUP
nodes, MU-R 6:00 a.m. — 12:00 midnight
W Crolsrm— Ol nis b s nins
Certificate uP
cSA hrerehhusdan e
C-AC through-Fhursdays P
C-T,_C-DMU between
Bancroft Way and the 24 hours per day 7 days a week N/A
e £ D
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Way
C-T-between-the-south
Parker-Street

24. Alcohol Sales in C-T District. A Use Permit is required in the C-T district for a
business selling alcohol for off-site consumption to remain open past midnight. -The
Use Permit may be approved only if the business’s ABC license does not require
sales of alcohol for off-site consumption to cease by midnight. The Zoning
Adjustments Board (ZAB) may approve the Use Permit only upon finding that the

extended hours will not generate excessive noise-traffic-or-parking-problems
affecting the well-being of the residents of the district.

beginning of the section

4—iHeuF&e#GPeFahen49eﬁnedk 77777777777777777777777777777777777 j - ‘{Commented [HJ20]: This definition is moved up to the

§ - {Commented [HJ21]: 9. Live Entertainment.

Berkeley Municipal Code 23.302.020(E) be amended to read:
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_ - | Commented [HJ22]: Permit levels now moved to
Commercial and Manufacturing Use Tables (one row for each
of amplified and unamplified)

ED. Outdoor Uses.

1. Applicability. This subsection applies to outdoor uses including but not limited to
exterior service windows, outside automatic teller machines, and the outside
storage of goods, containers and/or materials.

2. General. Commercial and manufacturing uses shall be conducted solely within an
interior of a building unless:

a. The permit as required by Paragraph 3 (Permits Required) is obtained; or
b. the outdoor use is specifically allowed by the Zoning Ordinance.

3. Permits Required. Table 23.302-2 Permit Requirements for Outdoor Uses shows
permits required for uses outside of a building in the Commercial and
Manufacturing Districts.
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TABLE 23.302-32: PERMIT REQUIREMENTS FOR OUTDOOR USES

DISTRICT/USE CHARACTERISTICS [1] ;Ezﬁ:len
All Commercial Districts Except for C-W

Not abutting a residential district AUP

Abutting a residential district UP(PH)
C-w

Not abutting a residential district and less than 10,000 s. ft. AUP

Abutting a residential district UP(PH)

10,000 sq. ft. or more UP(PH)
M, MM [2]

Less than 20,000 sq. ft. ZC

20,000 sq. ft. or more AUP
MU-LI

Less than 20,000 sq. ft. ZC

20,000 to 30,000 sq. ft. AUP

More than 30,000 sq. ft. UP(PH)
MU-R

Not abutting a residential district AUP

Abutting a residential district UP(PH)

Notes:
[1] Size is measured as the lot area of the outdoor activity or storage

[2] In the M and MM district permits are required only for activity or storage not

ancillary to a permitted use.

54. C-W District. In the C-W district, uses outside of a building must be permitted or

incidental to permitted use in the district.

65. M, MM, MU-LI Districts. Outside uses in the M, MM, and MU-LI districts may not

abut a residential district.

E. Food Service Establishments.

20
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__ -~ ~ 7| Commented [HJ24]: These requirements amended and

moved to Residential and Commercial Allowed Use tables (see
Sections 1 and 3, above)
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5:1. Outdoor Cafe Seating.

a. Outdoor cafe seating on private property outside of the public right-of-way is
allowed in the commercial districts with the following permits:

i. Zoning Certificate when seating does not abut a residential district.

ii. AUP when seating abuts a residential district.

e:b.  Sidewalk cafe seating within the public right-of-way is subject to
23.302.060 (Sidewalk Cafe Seating).

6:2. Building Openings — C-E and C-NS Districts. Food service
establishments in the C-E and C-NS districts may have no openings, other than
fixed windows and required fire exits, within 50 feet of a residential district.

3. C-W District Requirements.

a. Food service drive-through is not permitted on properties fronting San Pablo
Avenue.

22
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~ - 7| Commented [HJ25]: These requirements amended and
moved to Manufacturing District Use table (see Section 13,

above)
9.4.MU-LI and MU-R District — Findings.

a. To approve an AUP erUse-Permit-to establish or expand a food service
establishment in the MU-LI or MU-R district, the review authority must find
that the establishment of the use, given its size, location, physical appearance
and other relevant characteristics, will not have a significant detrimental
impact on the industrial character of the area.

§ - ‘{ Commented [HJ26]: TECHNCAL EDITS to correct
read: numbeting
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G. Parking Lot/Structure.

21

Permits Required. Table 23.302-9-7 shows required permits for the

exclusive or primary use of a lot for off-street parking spaces.

TABLE 23.302-97: PERMIT REQUIREMENTS FOR PARKING LOTS/STRUCTURES

DISTRICT

PERMIT REQUIRED

Residential Districts

R-3 Use Permit for all parking lots and structures. [1]

R-S R-SMU. R- Use Permit for parking structures only. Parking lots are not permitted,

BMO ' except on lots between Acton Street and Virginia Gardens and
between Peralta Avenue and Northside Avenue in the R-BMU.

All other

residential Use Permit for all parking lots and structures.

districts

Commercial Districts

Zoning Certificate for parking lots and structures with 5 spaces or

c-C, c-u fewer. Use Permit for more than 5 spaces.

AUP for parking lots and structures with 5 spaces or fewer. Use
C-SO .

Permit for more than 5 spaces.

AUP for parking lots with 8 spaces or fewer. Use Permit for all parking
C-DMU . .

structures. Lots with more than 8 spaces not permitted.
C-N, C-E, C- . .
NS, C-SA Use Permit for all parking lots and structures.
C-T Use Permit for all parking structures. All parking lots not permitted.
C-W AUP for parking lots and structures with 10 spaces or fewer. Use

Permit for parking lots and structures with more than 10 spaces.

Manufacturing Districts

AUP for parking lots and structures with 10 or fewer spaces
exclusively for uses in the district. Use Permit for parking lots and

M, MM structures with any number of spaces not exclusively for uses in the
district.
Zoning Certificate for parking lots and structures with 10 or fewer
MU-LI spaces exclusively for uses in the district. AUP for parking lots and

structures with 11 spaces or more exclusively for uses in the district.
Use Permit for parking lots and structures with any number of spaces

24

42 of 128




DRAFT 8/22/23

not exclusively for uses in the district.

Zoning Certificate for parking lots and structures exclusively for uses
MU-R in the district. Use Permit for parking lots and structures not
exclusively for uses in the district.

Notes:
[44][3] Parking lots and structures in the R-3 district are not permitted within the
Southside Plan area

3.2.Residential District Standards. See 23.322.110— Parking Lots in Residential
Districts for standards that apply to the exclusive or primary use of a lot for off-
street parking spaces in a residential district.

H. Senior Congregate Housing. Table 23.302-40-8 shows permits required for senior
congregate housing.

TABLE 23.302-108: PERMIT REQUIREMENTS FOR SENIOR CONGREGATE HOUSING

PROJECT PERMIT REQUIRED
Change of use from an existing dwelling unit to accommodate six 7C

or fewer people

Change of use from an existing dwelling unit to accommodate AUP
seven or more people

New construction to accommodate any number of people UP(PH)

A. Applicability.
1. This section applies to any application to begin er-inerease-alcoholic beverage
sales or service, excluding service incidental
to a food service establishment (see 23.310

(Alcoholic Beverage Service When Incidental to a Food Service)).

25
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B. Permit Required. /-Uce-RPermitisrecuiredlo-beginorinercase—cleshalie beverage
1. _An Administrative Use Permit is required to begin service of alcoholic beverages,
except as provided in 23.310.030 (Alcoholic Beverage Service When Incidental

to Food Service).

1:2. To increase sales and service of alcoholic beverages, an existing
Administrative Use Permit or Use Permit may be modified with an AUP
regardless of the original review authority.

BC. Findings of Public Convenience or Necessity. To approve a permit for alcoholic
beverage sales or service, the deC|S|on making body must make the following

1. _The number of alcoholic beverage sales licensees_in the census tract does not
exceed the limit set by the Department of Alcoholic Beverage Control, as defined
in California Business and Professions Code Section 23958.4 excluding Foed

Service Establishments with-incidental alcohol service; and
1.2. At least one of the following:enly-if-it-makes-all-of-the-following-findings:

a. The proposed establishment will promote the City’s economic health,
contribute to General Plan or area plan policies, or further the district purpose.

b. The economic benefits associated with the establishment could not
reasonably be achieved without the proposed alcohol sales or service.

b—c. The applicant has operated a licensed establishment that has_not been the
subject of violations regarding alcohol-in-the-State-of California, or violations
of publlc safety or nuisance statutes or regulatlons in Berkeley -as—venﬂed—by

establ+shment—ln maklng this flndlng the ZA&demsmn making body may
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consider the number, frequency, and severity of prior violations, the time
elapsed since the last violation, and other relevant factors.

3. If the number of alcoholic beverage sales licenses in the census tract exceeds
the limit set by the Department of Alcoholic Beverage Control; the decision-
making body must find that the public convenience or necessity would be served
by approving alcohol sales at the proposed location for any two or more of the

following reasons:
a. The proposed establishment will promote the City’s economic health,

contribute to General Plan or area plan policies, or further the purposes of the
district.

b. The economic benefits associated with the establishment could not reasonably
be achieved without the proposed alcohol sales or service.

c. The sale of alcoholic beverages will enhance recreational or entertainment
opportunities in the area.

d. The sale of alcoholic beverages complements the sale of other goods and
merchandise at the location.

e. The issuance of a license at the proposed location will improve the
convenience of area residents and visitors who purchase alcoholic beverages.

Section 19. fThalj Berkeley Municipal Code 23.310.030 be amended to read: _ - | Commented [HJ28]: 2. Incidental Distilled Spirits
4. Alcoholic Beverage Sales Standards

10. Seated Food Setvice Requirement

15. Third Party Rental

A. Permits Required. Table 23.310-1 shows permits required for alcoholic beverage

service when incidental to a food service establishment._If more restrictive
requirements than what is permitted in Table 23.310-1 are imposed as a condition
of approval on an existing AUP or UP, the use may be modified with an AUP
regardless of the original review authority.

Table 23.310-1: Permits Required for Alcoholic Beverage Service

27
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Permit Required Based on
Type of Beverages Served When Incidental to Food
Service

District Beer and Wine Distilled Spirits
R-SMU UP(PH) UP(PH)
R-BMU ZC UP (PH)
All Commercial
Districts;-exceptC-AC 7C IP(PH) AUP
aE . d the-R BMY
C-AC 5 ALUR
MU-LI, MU-R UP{PH) AUP URPH) AUP

CB. Incidental Beer and Wine Service Standards. The following standards apply to
beer and wine service incidental to a food service establishment.-in-a-Commercial

1. Licensing.

a. The food service establishment shall comply with all applicable regulations of
the California Department of Alcoholic Beverage Control.

b. An operator of the licensed establishment may not have a prior licensed
establishment that was the subject of verified complaints or violations

28
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regarding alcohol, public safety, or nuisance statutes or regulations before
issuance or transfer of a business license at this location.

2. Service.

a.

Beer and wine beverage service shall be incidental to the primary food
service use.

Beer and wine service incidental to seated food service shall only be allowed
at a bona fide eating place making actual and substantial sales of meals as
determined and required by the California Department of Alcoholic Beverage
Control.

The sale of beer and wine for off-site consumption is not permitted.

g-d.  Hours of operation are subject to review and amendment by the

as necessary to avoid detriment to the
neighborhood or to achieve conformance with revised City of Berkeley
standards or policies.

3. Operation.

The food service establishment must operate at least five days a week.

The service of beer and wine shall be limited to normal meal hours (per
California Department of Alcoholic Beverage Control) during the food service
establishment’s hours of operation.

During eperating-the food service establishment’s hours_of operation, 460
percent-ofthe-serviceall public areas shall be designed-and-usedavailable for

meal service and the food service establishment must possess the necessary
utensils, and condiment dispensers with which to serve meals to the public.

e.d. The owner or operator of the establishment shall take reasonable

measures to prevent disturbances by patrons in the immediate vicinity. Such
measures shall include:

29
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i. Signs reminding patrons of nearby residences and requests not to
congregate or loiter near such residences nor operate vehicles in a noisy
manner on residential streets; and

ii. Surveillance to public areas near the establishment, keeping public
areas free of trash and litter, providing lighting, and otherwise preventing
conduct that might disturb the peace and quiet of residences in the
vicinity.

f.e. The operator shall assume reasonable responsibility for ensuring that patrons

do not block the entrance or interfere with pedestrian activity on the adjacent
public sidewalk.

g-f. The applicant shall establish cash handling procedures to reduce the

likelihood of robberies and theft.

4. Advertising.

reguirement-Establishments shall comply with Municipal Code Chapter 20.67
(Alcohol Product Advertising)

5. Training.

a.

b.

The operator shall finish a Crime Prevention through Environmental Design
(CPTED) survey before beginning alcohol service.

All employees selling and/or serving beer and wine, or directly supervising
such sales and/or service, shall comply with Municipal Code Section 9.84.030
(Responsible Beverage Service Training) and finish the Licensee Education
on Alcohol and Drugs (LEAD) program, or another equivalent program offered
or certified by the California Department of Alcoholic Beverage Control within
90 days of employment at the establishment. Employees who have finished
the course within the last 12 months are exempt from this requirement.

Uses with Major Investments. Lawful nonconforming ful-erquick-service
restaurantsfood services establishments with cooking or food preparation
facilities, gas/auto fuel stations, theaters, manufacturing plants with
specif