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Officeholder Accounts 
As Forwarded to the City Council by the 
Agenda Committee on March 29, 2021  

This set of terms is presented as a basis to discuss a potential amendments to the Berkeley Election 
Reform Act (“BERA”) (BMC Ch. 2.12) to regulate the maintenance of officeholder accounts by elected 
officials in Berkeley.  The proposal following elements are proposed for discussion by the Agenda 
Committee:

General Requirements and Donation Limits

1. Amend BERA to expressly permit the creation of officeholder accounts by elected officials in 
Berkeley 

2. Officeholder accounts would be subject to the same donor requirements as campaign accounts 
under BERA:

a. May only receive donations from natural persons.

b. Per-person donation limit set the same as the contribution limit under BERA 
(currently $250; if BERA changes, so would these limits – idea is for them to always be 
parallel)

c. Etc. – All requirements and limitations on who can give, how much, and how donations can 
be made would be “by reference” to BERA and thus identical over time.

3. Officeholder accounts would be subject to the same registration and reporting regime as campaign 
accounts under BERA. State law currently requires Officeholder Accounts to report using the same 
forms as campaign accounts; this proposal would also incorporate the reporting requirements of 
BERA – for example lower thresholds for initial reporting, lower amounts reported, etc.

4. Cumulative annual donations, not including an officeholder’s own donations to their officeholder 
account would be capped at fixed amounts.  Suggest the amount be set at the approximate cost of 
producing and mailing one newsletter to constituents, although use of funds would not be limited to 
that use (see below).  Amount should be indexed.

5. As with campaign accounts, an officeholder’s own donations to their officeholder account would 
not be subject to any limits but would be reported.  An officeholder would also still be allowed to 
spend their own money on officeholder expenses without using an officeholder account. This is a 
First Amendment issue that can’t be infringed upon.

Complete Separation from Campaign Accounts and Expenditures
1. An officeholder would not be allowed to simultaneously maintain an officeholder account and a 

campaign account of any kind:

a. A winning candidate taking office would be required to close their campaign account before 
opening an officeholder account. 



b. An incumbent officeholder running for re-election or running for any other elected position 
– local, state, or federal – would be required to close their officeholder account before 
opening a campaign account.

2. An officeholder could not redesignate their officeholder account as a campaign account or use any 
officeholder funds to pay campaign expenses, ever. 

3. Officeholder account funds could not be transferred to or from a candidate committee account for 
any elective office, local, state or federal.

4. “Extra” funds in an officeholder account could be used only for a legitimate officeholder expense, 
refunded to donors on a pro rata basis, or donated to the City’s General Fund.

Impermissible and Permissible Uses of Officeholder Funds
5. Officeholder accounts would not be used for the following expenditures:

a. Expenditures in connection with an election for any city, county, regional, state, or federal 
elective office or ballot measure

b. Campaign consulting, research, polling, and similar expenditures related to any campaign

c. Membership in athletic, social, fraternal, veteran, or religious organizations

d. Supplemental compensation for employees for performance of their ordinary duties 

e. Any expenditure that would violate BERA or state law

6. Officeholder accounts would only be used for the following expenditures 
(list likely needs to be honed/expanded – this list reflects narrowing and adaptation of the Oakland 
ordinance, which is overly broad):

f. Office equipment, furnishings, and office supplies

g. Officeholder communications not related to a campaign, including but not limited to:

i. Mailings, newsletters, and other communications, whether by electronic or 
traditional media 

ii. Websites and communications by all media including email, publication, and social 
media

iii. Email and address management 

iv. Professional/consulting services and/or staff time related to communications.

h. Registration, travel, lodging, meals, and related expenses for attending an activity which 
supports a legislative or governmental purpose, including activities which involve 
international travel, including but not limited to:

i. Conferences, meetings, receptions, sister-city visits, and other events

ii. Membership and participation in programs for civic, service, or professional 
organizations

iii. Educational, training, and professional development courses and events



when incurred by the officeholder, their staff, or a community representative of the 
officeholder (but not a family member or an individual whose organization or who 
themselves is subject to registration under the City’s Lobbyist Ordinance)

i. Fundraising for the officeholder account.

j. Consulting, research, surveys, photographic or similar services not related to a campaign. 

k. Expressions of congratulations, appreciation or condolences to constituents or other 
persons the officeholder communicates/works with in their official capacity.

l. Salaries or other compensation for consultants/staff working on officeholder activities, 
including for time spent by regular staff on officeholder activities separate/different from 
their ordinary duties. 

m. Tax liabilities and other official fees/costs incurred by the officeholder account.

n. Accounting, legal, and other professional services provided to the officeholder account.

o. Attorneys’ fees and other costs related to administrative procedures, litigation, or other 
processes arising from the officeholder’s activities, duties, or status as an elected officer.

Termination of Account on Leaving Office (+ Not running for any office)
1. An officeholder would be required to terminate their account within 90 days after leaving office.

2. An officeholder could not make expenditures after their last day in office except to pay outstanding 
officeholder debts, repay donations on a pro rata basis, or donate remaining funds to the City’s 
general fund.

3. Officeholders running for another office, local, state, or federal, would be required to close their 
officeholder account before opening a campaign account (see above).

Enforcement
1. Violations of the officeholder account rules would be subject to all enforcement provisions under 

BERA, including enforcement by the Fair Campaign Practices Commission (“FCPC”). 































































































 
 

 
 



Officeholder Accounts 



Proposed Changes to City Council Expenditure and Reimbursement Policies 

















































































Fair Campaign Practices Commission
Open Government Commission

           ACTION CALENDAR 
 January 26, 2021

To: Honorable Mayor and Members of the City Council

From: Brad Smith, Chair, Fair Campaign Practices and Open Government 
Commissions

Submitted by: Samuel Harvey, Secretary, Fair Campaign Practices
and Open Government Commissions

Subject: Amendments to the Berkeley Election Reform Act (BERA) and Change 
to City Council Expenditure and Reimbursement Policies (Resolution 
67,992-N.S.)

RECOMMENDATION
Form a joint subcommittee of members of the City Council and members of the Fair 
Campaign Practices and Open Government Commissions to (1) prepare an ordinance 
amending the Berkeley Election Reform Act (BMC Chapter 2.12) to prohibit or regulate 
officeholder accounts and (2) prepare a change in City Council Expenditure and 
Reimbursement policies (Resolution 67,992-N.S.) to have donations to nonprofit 
organizations made in the name of the entire Berkeley City Council on behalf of the citizens 
of Berkeley rather than from individual Council members.

FISCAL IMPACTS OF RECOMMENDATION
None.

CURRENT SITUATION AND ITS EFFECTS
Officeholder accounts are not expressly regulated by BERA. However, under existing law, if 
funds for officeholder accounts are used for campaign purposes, this may implicate campaign 
financing law and may trigger various local and state legal requirements.

Donations to nonprofit organizations from Councilmember’s discretionary council budgets 
(D-13 accounts) are allowed by the authority of City Council Expenditure and Reimbursement 
policies (Resolution 67,992-N.S.).



Action: Motion to submit report to City Council recommending creation of a subcommittee of 
members of the Council, FCPC and OGC to (1) prepare an ordinance prohibiting or regulating 
officeholder accounts and (2) prepare a change in City Council Expenditure and 
Reimbursement policies 

Vote: M/S/C: Blome/Metzger; Ayes: O’Donnell, Ching, Blome, Tsang, Smith; Noes: Metzger, 
Sheahan; Abstain: none; Absent: McLean.

Pursuant to Berkeley Municipal Code Section 2.12.051, BERA may be amended by the 
“double green light” process. This process requires that the FCPC adopt the amendments by 
a two-thirds vote, and the City Council hold a public hearing and adopt the amendments by a 
two-thirds vote.

Changes to the City Council Expenditure and Reimbursement policies (Resolution 67,992-
N.S.) can be made by a majority vote of the Council.

BACKGROUND

Officeholder Accounts
During 2019, the Fair Campaign Practices Commission (FCPC) discussed whether there is a 
need to amend the law relating to these accounts. These accounts are not expressly 
regulated by BERA, but under current law, if funds for officeholder accounts are used for 
campaign purposes, this may implicate campaign financing law and trigger various local and 
state legal requirements. A 1999 legal opinion from the City Attorney stated: “[t]he mere fact 
that an account may be designated an officeholder account does not insulate it from scrutiny 
under BERA or other applicable local law if the officeholder account is not used strictly for 
officeholder purposes or if some action taken with respect to the officeholder account 
implicates campaign contributions and expenditures or other applicable laws.”

In the course of its review of the issue of officeholder accounts, the FCPC considered three 
options: 
(1) leaving the law on officeholder accounts unchanged;(2) prohibiting officeholder accounts entirely (an approach used by the City of San Jose), or
(3) authorizing officeholder accounts but limiting their use and imposing various restrictions
and requirements on them (an approach used by the City of Oakland).

The Commission referred the issue of officeholder accounts to a subcommittee, which met 
several times in the fall of 2019 and considered the options. The subcommittee unanimously 
recommended prohibiting officeholder accounts entirely. At its regular meeting on 
November 21, 2019 the Commission voted without opposition to recommend amendments 
to the BERA that would prohibit officeholder accounts.

The Commission’s proposal was presented to the City Council at a February 4, 2020 special 
meeting. (Report to the Council, with Attachments, is attached.) The FCPC report 
summarized its proposal: “Contributions to and expenditures from Officeholder Accounts 
provide an unfair advantage to incumbents. They also increase the reliance on private 
campaign contributions and risk increasing the perception of corruption. Amending the 
Berkeley Election Reform Act to prohibit Officeholder Accounts will help to level the playing 
field in municipal elections, which was also the goal of the Fair Elections Act of 2016.” 
(Report, page 1.)



At the February 4, 2020 meeting, the Council had a lengthy discussion about their D- 13 
accounts and the lack of discretionary funds that members have to spend. They also decided 
not to approve the FCPC recommendation to prohibit officeholder accounts. The City Council 
referred the issues relating to officeholder and D-13 accounts to its Agenda and Rules 
Committee for further consideration.

Proposed Changes to City Council Expenditure and Reimbursement Policies
At the April 23, 2020 meeting of the Open Government Committee (OGC), a motion to direct 
staff to develop a proposal recommending Council change City policy to remove 
councilmember names from donations to nonprofit organizations from D- 13 accounts was 
approved unanimously.

Donations to nonprofit organizations from the Councilmember’s discretionary council budget 
(D-13 accounts) puts that elected official in a favorable light with Berkeley citizens at no cost 
to the Councilmember, an option not available to a challenger for that office. A look at the 
Consent Calendar of City Council Meeting Agendas will often contain one or more items from 
one or more Councilmembers making a donation to a nonprofit organization “from the 
discretionary council budget” of the Councilmember. This line item (“Services and Materials”) 
from the General Fund was increased from $50,938 in FY 2017 to $113,526 in FY 2018 
(approximately $40,000 for the Mayor, the balance evenly divided among the 
Councilmembers; see Attachment – Council Office Budget Summaries). While not technically 
a “campaign contribution,” those individuals in the organization as well as individuals 
favorably disposed to the nonprofit organization receiving the funds would certainly see it 
favorably.  A person running against this incumbent would have to draw on their own 
resources to match a Councilmember’s contribution from public funds and without the public 
notice of the contribution the Councilmember receives.

In addition to favoring incumbents, the use of public moneys for contributions to nonprofit 
organizations from the discretionary council budgets of individual Council members is 
arguably improper and certainly bad optics. The commissioners of the OGC have no 
argument with contributions being made to nonprofit organizations from the City of 
Berkeley, but believe they should be made in the name of the entire Berkeley City Council on 
behalf of the citizens of Berkeley, not from individual Council members.  Perhaps a nonprofit 
fund could be set up from which the donations could be made from recommendations made 
to one of the Council’s Policy Commissions. This would free funds for other purposes now 
being directed to nonprofit organizations from individual Councilmember’s D-13 accounts.

Proposed Action:
At this stage, the Council has referred both the issues relating to officeholder accounts and 
those relating to D-13 accounts to its Agenda and Rules Committee for further consideration. 
At a special meeting on March 9, 2020, that Committee agreed to work collaboratively with 
the FCPC and OGC on matters relating to officeholder accounts and D-13 accounts. This 
collaborative work with the Council was included in the FCPC and OGC 2020-2021 workplans, 
which were approved on May 21, 2020.

Consistent with the prior actions of the Council and the FCPC/OGC, the Commissions 
recommend the establishment of a subcommittee of members of the City Council and 
members of the Fair Campaign Practices and Open Government Commissions to:



(1) prepare an ordinance amending the Berkeley Election Reform Act (BMC Chapter 
2.12) to prohibit or regulate officeholder accounts, and(2) prepare a change in City Council Expenditure and Reimbursement policies 
(Resolution 67,992-N.S.) to have donations to nonprofit organizations made in the name 
of the entire Berkeley City Council on behalf of the citizens of Berkeley rather than from 
individual Council members.

ENVIRONMENTAL SUSTAINABILITY
There are no identifiable environmental effects related to the recommendation in this 
report.

RATIONALE FOR RECOMMENDATION
The “double green light” process requires that the FCPC adopt an amendment by a two-
thirds vote, and that the City Council hold a public hearing and also adopt an amendment by 
a two-thirds vote. Evidence to date suggests there are differences of perspective regarding 
this matter between the City Council and the FCPC regarding the D-13 accounts. It would 
seem to be a rational step to discuss and come to agreement and possibly compromise prior 
to the “double green light” process.

ALTERNATIVE ACTIONS CONSIDERED
None.

CITY MANAGER

CONTACT PERSON
Brad Smith, Chair, Fair Campaign Practices and Open Government Commissions, (510) 981-
6998
Samuel Harvey, Commission Secretary, Fair Campaign Practices and Open Government 
Commissions, (510) 981-6998

Attachments:
1. FCPC February 4, 2020 report to Council and attachments
2. Mayor and City Council Financial Summary



















































Open Government Commission
ACTION CALENDAR
September 14, 2021

To: Honorable Mayor and Members of the City Council 

From: Open Government Commission

Submitted by: Brad Smith, Chairperson, Open Government Commission

Subject: Open Government Commission Recommendations to City Council 
Regarding Teleconferenced Meetings

RECOMMENDATION
Establish City Council practices for holding public meetings via teleconference 
technologies: (1) clearly define how the order of public speakers is determined and 
maintain a speaker’s queue visible to members of the public; (2) clearly outline the 
process by which a speaker may cede time to another speaker; and (3) require that 
addendums to agendized items be made accessible to the public on the City Website as 
soon as they are made available to members of City Council.

FISCAL IMPACTS OF RECOMMENDATION
None.

CURRENT SITUATION AND ITS EFFECTS
This recommendation was approved by the Open Government Commission (“OGC”) at 
its regular meeting of June 17, 2021.

M/S/C (Ching/Tsang) to adopt recommendation as written and submit to City Council 
Ayes: Newman, O’DonneII, Ching, Sheahan, Blome, Hynes, Humbert,
Tsang, Smith; Noes: none; Abstain: none; Absent: none

This recommendation is provided by the OGC pursuant to its authority under BMC § 
2.06.190.A.2 to “propose additional legislation or procedures that it deems advisable to 
ensure the City’s compliance with [the Open Government Ordinance], the Brown Act, 
the Public Records Act, and the Lobbyist Registration Act, and advise the City Council 
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as to any other action or policy that it deems advisable to enhance open and effective 
government in Berkeley.”

BACKGROUND
With the transition of Berkeley City Council meetings to teleconference technologies, 
the OGC has observed many difficulties that have reduced the public’s ability to 
effectively organize and voice their opinions in meetings held through Zoom. Because 
public participation is a necessary ingredient in democratic governance, the Open 
Government Commission recommends that the Berkeley City Council consider the 
changes below. We acknowledge that this recommendation is being made at a time 
when we may soon be able to return to in-person meetings. However, the OGC 
recognizes these technologies may continue to be used as a supplement, or may be put 
in place again in the future. Having policies readily available will ensure that the rights 
guaranteed to the public through the Berkeley City Council Rules of Procedure and 
Order are maintained.

First, unlike in-person meetings, where like-minded speakers could line up in an order of 
their choosing, there is currently no mechanism to maintain any sort of speaker’s queue 
that is visible to the public. Consequently, whereas members of the public may have an 
idea of when they will be called for public comment in an in-person meeting, this does 
not currently exist for members of the public in virtual meetings. We recommend that 
some mechanism or service be made available to the public to inform them of the order 
of speakers.

In a similar vein, during public comment, there have been instances where a member of 
the public may wish to cede time to another, permitted under the Rules of Procedure 
and Order. Through in-person meetings, this right could be exercised by simply lining up 
together, or by spontaneously offering to cede time when another speaker’s time has 
elapsed. However, with virtual meetings and the restricted abilities of participants in 
Zoom Webinars, there is no way to indicate the desire to cede time effectively (in either 
of the aforementioned cases). We recommend that a written policy be developed to 
address this issue and give clarity to the process of ceding time (a possible 
recommendation could be for the presiding officer to make an announcement at the 
beginning of the meeting, giving the public the opportunity to announce intent to cede 
time).

Lastly, we understand that supplemental materials are often introduced within the 72-
hour public notice requirement, and often, such addendums are introduced within 24 
hours of the meeting, or even during the meeting itself. This gives the public less time 
and opportunity to formulate opinions for public comment. Per the Brown Act, “they 
[agenda materials] must be made available to the public as soon as they are distributed 
to the members of the legislative body.” To fulfill this requirement, we request that all 
supplemental materials be made available on the City Website at the time that they are 
introduced to City Council, ideally 24 hours in advance. Adopting this practice will allow 
for civic engagement by all members of the public, including those who may have 
limited access to the internet.
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ENVIRONMENTAL SUSTAINABILITY AND CLIMATE IMPACTS
There are no identifiable environmental effects related to the recommendation in this 
report.

RATIONALE FOR RECOMMENDATION
These recommendations aim to ensure the public has the ability to fully access and 
participate in City Council meetings.

ALTERNATIVE ACTIONS CONSIDERED
None.

CITY MANAGER
The City Manager takes no position on the content of the recommendation.  To assist 
the Council in its consideration, the City Manager is providing information on the 
proposed recommendation based on current City practices and policies. For the first 
recommendation, City staff has researched possible alternatives, and there is no 
feasible method within the Zoom platform to show the list of speakers to attendees. For 
the second recommendation, ceding of time is not permitted in virtual meetings 
pursuant to the City Council Rules of Procedure. For the third recommendation, City 
staff currently, and since the beginning of the pandemic, posts all supplemental and 
revised materials to the website with the agenda item at the same time the materials are 
made available to members of City Council.

CONTACT PERSON
Brad Smith, Chair, Open Government Commission (510) 981-6998
Samuel Harvey, Secretary, Open Government Commission (510) 981-6998
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Mayor@CityofBerkeley.info

clearly define how the order of 
public speakers is determined and maintain a speaker’s queue visible to 
members of the public

require that addendums to agendized 
items be made accessible to the public on the City Website as soon as they are 
made available to members of City Council
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